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I.  AGREEMENTS 

 

A.  Prenuptial/Postnuptial Agreements 

 
First District 

Second District 

TRIAL COURT ERRED IN VALIDATING A VOIDABLE PRENUPTIAL 
AGREEMENT BASED ON THE EQUITABLE DEFENSES OF RATIFICATION AND 
LACHES. 
 
 The Former Husband proposed to the Former Wife on February 14, 2002. It was not until 
after the proposal, in early June of 2002, that the Former Husband first mentioned a prenuptial 
agreement to the Former Wife.  In late June of 2002, less than one month before the parties' 
wedding, the Former Husband delivered the first draft of a proposed agreement to the Former 
Wife.  Along with the prenuptial agreement, the Former Husband also provided the Former Wife 
with a list of attorneys to consult.  The Former Wife did not meet with an attorney about the 
prenuptial agreement until eleven days before the parties' wedding.  The attorney advised the 
Former Wife not to sign the prenuptial agreement, as it waived her right to an elective share, 
required a release of any interest in assets acquired during the marriage, and waived her right to 
any form of alimony or attorney's fees.   
 The Former Wife did not see the prenuptial agreement again until she picked up the 
Former Husband at the Las Vegas airport the night before their wedding at which time the 
Former Husband gave the Former Wife the final draft of the prenuptial agreement, told her to 
sign the document, and told the Former Wife to have it notarized.  The Former Wife did not read 
the prenuptial agreement before signing.   
 After the wedding in late July, the Former Wife's attorney received the final executed 
prenuptial agreement.  The attorney sent a letter to the Former Wife on August 2, 2002, 
informing her that the prenuptial agreement was still unfavorable and inequitable.  The attorney, 
however, did not give any advice as to having the agreement set aside.  Instead, the attorney 
merely told the Former Wife to call her if she had any concerns. The Former Wife took no 
further action.  
 Mention of a prenuptial agreement did not resurface until the Former Husband filed his 
Answer to the Former Wife's Petition for Dissolution of Marriage.  In response to the Former 
Husband's Answer, the Former Wife filed a motion to set aside the prenuptial agreement.  In 
December 2009, the court heard the motion to set aside the prenuptial agreement and found that 
the agreement had been entered into under duress and declared the prenuptial agreement 
voidable.  The court, however, denied the motion to set aside the prenuptial agreement due to the 
Former Wife's inaction after having been notified by her attorney that the agreement was 
inequitable and found that the Wife essentially ratified the agreement through her inaction.  
Moreover, the court noted that the Former Wife's near six-year delay in bringing the action to 
challenge the prenuptial agreement constituted laches.  The Former Wife appealed, challenging 
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the determination that the prenuptial agreement was valid and enforceable. The District Court 
reversed: 
 1.  "We review a trial court's determination of the voidability of an antenuptial agreement 
for competent, substantial evidence." 
 2.  "The trial court's application of the doctrine of laches 'is reviewed for abuse of 
discretion, provided that there is competent, substantial evidence for each element of the 
doctrine.'" 
 3.  "When there are 'sufficient coercive circumstances surrounding the execution of the 
agreement as to give rise to a presumption of undue influence or overreaching,' [the proponent of 
the prenuptial agreement] has the burden of coming forth with evidence on the issue of 
voluntariness on the part of the other party." 
 4.  "Here, the Former Husband did not offer any evidence to demonstrate that the Former 
Wife voluntarily signed the agreement." 
 5.  "Ratification occurs when a party entitled to rescind a voidable contract fails to do so 
after the discovery of facts that warrant a rescission." 
 6.  "In general, 'laches is an omission to assert a right for an unreasonable length of time, 
under circumstances prejudicial to the adverse party.'" 
 7.  "The parties concede that no case in Florida, nor any case in any other jurisdiction, has 
held that the equitable defenses of ratification and laches apply to validate a voidable prenuptial 
agreement on the basis that the disadvantaged spouse did not take some form of legal action 
during the parties' intact marriage to challenge the agreement." 
 8.  "We agree with the above jurisdictions and decline to apply the equitable defenses of 
ratification and laches to validate a prenuptial agreement based upon a spouse's failure to seek 
revision, amendment, or to set aside a prenuptial agreement during the parties' marriage." 
Flaherty v. Flaherty, 128 So.3d 920 (Fla. 2d DCA 2014) 
 
TRIAL COURT PROPERLY DETERMINED THAT PARTIES HAD ABANDONED 
ANTENUPTIAL AGREEMENT, AS PARTIES' CONDUCT PROVIDED COMPETENT, 
SUBSTANTIAL EVIDENCE FOR SUCH DETERMINATION. 

 
The parties were married in 1982 and entered into an antenuptial agreement shortly 

thereafter.  Per the parties' agreement, the Former Wife waived her right to alimony and the 
majority of her claims to equitable distribution.  When the parties petitioned for dissolution, the 
trial court engaged in a two-part review.  The enforceability of the antenuptial agreement 
comprised the first portion of review and was heard before Judge Weis. The matters of support 
and equitable distribution encompassed the second portion of review and were heard before 
Judge Thomas.  Judge Weis ruled that the antenuptial agreement had been abandoned or 
rescinded by the parties through their actions during the course of the marriage.  The Former 
Husband appealed and the Former Wife cross-appealed.  As to the antenuptial agreement, the 
District Court affirmed: 

1.  "The law of the Second District has long recognized that an abandonment of an 
antenuptial agreement is a factual possibility." 

2.   "After a review of the evidence, we conclude that the trial court's determination that 
the parties' conduct over the life of this marriage effected an abandonment of the antenuptial 
agreement is supported by competent, substantial evidence." 
Geraci v. Geraci, 39 FLW D2582 (Fla. 2d DCA 2014) 
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Third District 

Fourth District 

TRIAL COURT DID NOT ERR IN FINDING PRENUPTIAL AGREEMENT VALID 
WHERE AGREEMENT WAS FAIR WHEN ENTERED INTO AND WIFE FAILED TO 
ESTABLISH FRAUD OR MISREPRESENTATION; FAIRNESS IS MEASURED AS OF 
THE TIME OF EXECUTION OF THE AGREEMENT. 
  

The Wife appealed from an amended final judgment wherein the trial court found the 
parties' prenuptial agreement to be valid.  The Wife alleged that the trial court erred in finding 
the prenuptial agreement valid.  The Husband cross-appealed two rulings regarding the validity 
of the prenuptial agreement as well. Regarding the validity of the prenuptial agreement, The 
District Court affirmed:  
 1.  "A trial court's decision to uphold an antenuptial agreement must be supported by 
competent, substantial evidence." 
 2.  "The first ground for setting aside an antenuptial agreement is satisfied where a spouse 
establishes that the agreement was the product of 'fraud, deceit, duress, coercion, 
misrepresentation, or overreaching.'" 
 3.  "To challenge the antenuptial agreement on the second ground, '[i]nitially, the 
challenging spouse must establish that the agreement makes an unfair or unreasonable provision 
for that spouse, given the circumstances of the parties.'" 
 4.  "However, '[t]he element of fairness should, of course, be measured as of the time of 
the execution of the agreement.'" 
 5.  "Once the claiming spouse establishes that the agreement is unreasonable, a 
presumption arises that there was either concealment by the defending spouse or a presumed lack 
of knowledge by the challenging spouse of the defending spouse's finances at the time the 
agreement was reached." 
 6.  "The burden then shifts to the defending spouse, who may rebut these presumptions 
by showing that there was either (a) a full, frank, disclosure to the challenging spouse by the 
defending spouse before the signing of the agreement relative to the value of all the marital 
property and the income of the parties, or (b) a general and approximate knowledge by the 
challenging spouse of the character and extent of the marital property sufficient to obtain a value 
by reasonable means, as well as a general knowledge of the income of the parties." 
 7.  "Here, we affirm the trial court's determination that the Wife failed to establish that 
the prenuptial agreement was invalid for fraud or misrepresentation under the first part of Casto.  
Moreover, we conclude that the prenuptial agreement was fair when it was entered into, so the 
wife's challenge to the agreement fails under the second part of Casto as well." 
Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th DCA 2014) 
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APPLYING EQUITABLE DISTRIBUTION STATUTE TO PRENUPTIAL 
AGREEMENT EVEN THOUGH STATUTE WAS ENACTED AFTER AGREEMENT 
WAS NOT AN UNCONSTITUTIONAL IMPAIRMENT OF A PREEXISTING 
CONTRACT; FURTHER, PRENUPTIAL AGREEMENT BROAD ENOUGH TO 
WAIVE WIFE'S CLAIMS TO HUSBAND'S ASSETS, HOWEVER, QUESTION 
CERTIFIED TO SUPREME COURT AS ONE OF GREAT PUBLIC IMPORTANCE. 
  
 The Wife herein appeals the amended final judgment of dissolution of marriage.  The 
parties entered into a prenuptial agreement in 1986.  In the agreement, the Wife waived and 
released any right to the Husband's property as well as equitable distribution and division of 
property, among other things.  Further, the Wife and the Husband agreed that neither would 
claim any interest in the other's property and that the property which the parties possessed on the 
date of the marriage would remain the "respective separate property of each other after said 
marriage, and each agrees not to make any claim against the property of the other…"  The 
prenuptial agreement additionally allowed for 50/50 presumed ownership of any property titled 
jointly in the Husband and Wife's names but sole ownership of any property titled separately.  
The Wife appealed, alleging that the trial court's interpretation of the prenuptial agreement was 
invalid because the Agreement did not specifically waive the Wife's right to share in any marital 
enhancement in the Husband's assets.  The Husband cross-appealed regarding the trial court's 
application of the equitable distribution statute to the prenuptial agreement.  With regard to the 
trial court's interpretation of the prenuptial agreement, the District Court affirmed:  
 1.  "A trial court's interpretation of a prenuptial agreement is reviewed de novo, as such 
agreements are governed by contract law." 
 2.  "As a preliminary matter, we reject the Husband's argument that the application of 
section 61.075 to a prenuptial agreement executed before the enactment of that statute would 
constitute an unconstitutional impairment of preexisting contract." 

3.  "This court has recently stated that 'where a prenuptial agreement does not address the 
right to enhanced value of a non-marital asset, that value is subject to equitable distribution.'"  
 4.  "Moreover, the Second District has held that if a prenuptial agreement does not 
specifically designate a spouse's earnings as separate property, the assets acquired with those 
earnings will be treated as marital." 
 5.  "The Second District has also held that a simple waiver of appreciation or increase in 
value waives only passive appreciation, not active appreciation attributable to marital labor and 
funds." 
 6.  "The case law, however, is not completely consistent in this area. For example, the 
Fifth District held that a trial court properly relied upon a prenuptial agreement in denying the 
former wife any equitable distribution of properties owned by the husband prior to the marriage, 
even though they appreciated in value due to investment of marital labor and income." 
 7.  "Similarly, we [have] held that the trial court appropriately denied the wife's claim for 
enhancement of the value of the husband's stock in a company, where the prenuptial agreement 
provided that each party released any claim to the property of the other by reason of the marriage 
and that the husband 'is given full rights…in all respects the same as he would have if not 
married to use, enjoy, manage, convey, bequeath, mortgage, grant, sell, invest, reinvest, alienate 
and dispose of all and every part of any stock or other interest, or security he owns…or may 
hereinafter acquire in Headco Industries, [the stock interest at issue in the case].''' 
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 8.  "Here, we conclude that under the plain language of the prenuptial agreement, the 
wife waived and released claims to property or assets owned by the husband at the time of the 
agreement, or acquired in his own name thereafter, including any enhancement in the value of 
such property." 
 9.  "However, the present case is more like Timble than Witowski.  In this case, unlike 
Witowski, the title presumption provision in paragraph 17 of the prenuptial agreement does 
address property acquired by the husband in the future.  We conclude that paragraph 17, when 
read together with the other provisions of the prenuptial agreement, is sufficient to waive future 
enhancement of non-marital property, even if it is due to marital earnings or labor." 
 10.  "We acknowledge that both the Second District and Third District have construed 
prenuptial agreements with substantially similar title provisions as being insufficient to waive a 
spouse's claim to the enhanced value of the other spouse's non-marital property that resulted 
from marital earnings…. To the extent that this decision is in conflict with [the cases from the 
Second and Third Districts], we certify conflict." 
 11.  "Where a prenuptial agreement provides that neither spouse will ever claim any 
interest in the other's property, states that each spouse shall be the sole owner of property 
purchased or acquired in his or her name, and contains language purporting to waive and release 
all rights and claims that a spouse may be entitled to as a result of the marriage, do such 
provisions serve to waive a spouse's right to any share of assets titled in the other spouse's name, 
even if those assets were acquired during the marriage due to the parties' marital efforts or 
appreciated in value during the marriage due to the parties' marital efforts?" 
Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN RULING THAT WIFE WAIVED HER RIGHT TO 
PETITION FOR MODIFICATION OF ALIMONY IN THE PARTIES' PREMARITAL 
AGREEMENT. 
 
 The Wife appeals from the trial court's ruling that she waived her right to petition for 
modification of alimony based on the parties' prenuptial agreement.  The parties herein entered 
into a prenuptial agreement in 1986.  In a section of the agreement entitled "Dianne's Release," 
the Wife waived and released any and all right to alimony, whether lump sum, rehabilitative, 
permanent, or otherwise. Concerning the right to petition for modification of alimony, the 
District Court reversed:  
 1.  "Prenuptial agreements limiting alimony to a certain amount are subject to judicial 
modification." 
 2.  "Furthermore, at least in the context of marital settlement agreements, the law is clear 
that parties may waive their statutory right to seek modification of alimony provisions in a 
settlement agreement if the language in the agreement clearly and unambiguously expresses 
waiver or if the interpretation of the agreement as a whole can lead to no other conclusion but 
waiver." 
 3.  "By contrast, a 'true property settlement' is not subject to modification." 
 4.  "Here, the trial court erred in finding that the Wife waived the right to petition for a 
modification of alimony." 
 5.  "Notably, the prenuptial agreement provided that the alimony payments would cease 
upon the Wife's death or remarriage.  Thus, the prenuptial agreement clearly contained an 
alimony component and was not a 'true property settlement.'  
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 6.  "The prenuptial agreement was silent on modification of alimony. The general waiver 
of alimony 'except as otherwise provided' in the agreement was not specific enough to waive the 
Wife's right to seek judicial modification of the alimony provided for in the agreement." 
 7.  "In sum, we affirm on the issue of the validity of the prenuptial agreement. As to the 
trial court's interpretation of the agreement, we reverse only the trial court's ruling that the Wife 
waived the right to seek modification of alimony." 
Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th DCA 2014) 
 
TRIAL COURT DID NOT ERR IN DECLINING TO AWARD THE WIFE FEES SHE 
INCURRED AFTER THE ENTRY OF A FINAL JUDGMENT FINDING PRENUPTIAL 
AGREEMENT VALID DUE TO HER LITIGATING PRE-DISSOLUTION 
TEMPORARY FEE AMOUNTS WHERE PRENUPTIAL AGREEMENT WAS DEEMED 
VALID AND WIFE WAIVED ANY RIGHT TO FEES THEREIN. 
 
 The Wife appeals an Amended Global Final Order on Remaining Issues.  In part, the 
order awarded the Wife $346,218.52 in attorney's fees dating from November 1, 2009 through 
July 28, 2010.  The Wife alleges that the trial court erred in failing to award her fees she incurred 
after the dissolution due to her litigation of pre-dissolution temporary fee amounts.  As to the 
fees incurred after the dissolution, the District Court affirmed: 

1.  "The standard of review of a fee award in a dissolution proceeding is abuse of 
discretion." 

2.  "However, to the extent that a trial court's order on fees is based on its interpretation 
of the law, the standard of review is de novo." 
 3.  "As long as the claim and award for temporary attorney's fees 'are limited to services 
rendered prior to the entry of the final judgment, the award can be made at the time of final 
hearing or in an appropriate post-judgment proceeding.'" 
 4.  "Here, the prenuptial agreement provided that the parties would bear their own 
attorney's fees.  This provision was ineffective as to temporary fees incurred for services 
rendered prior to the entry of the Amended Final Judgment." 
 5.  "However, once the trial court entered the Amended Final Judgment and dissolved the 
marital relationship, the appellant's role as the appellee's wife ended and there is no longer a legal 
basis for declining to enforce the contractual waiver of fees." 
 6.  "In this case, once the Amended Final Judgment was entered, the Husband no longer 
had an obligation to support the Wife and there was no longer a public policy reason to refuse to 
enforce the contractual waiver of fees." 
Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN ITS DETERMINATION OF DATE OF PARTIES' 
SEPARATION AND THEREFORE THE SALE OF THE MARITAL ASSETS, AS 
PRENUPTIAL AGREEMENT CALLED FOR SALE OF THE MARITAL ASSETS 
UPON PARTIES' LEGAL SEPARATION PER JUDICIAL ORDER OR AGREEMENT. 
 
 The parties signed a prenuptial agreement, which among other matters determined the 
parties' distribution of assets in the event of divorce.  Per the Agreement, any property owned as 
joint tenants with right of survivorship, tenants in common, or tenants by the entirety, would be 
sold and the proceeds distributed equally between the parties, unless an alternative agreement 
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existed or the parties had unequal ownership in said property.  Shortly after the Wife filed her 
petition for dissolution of marriage, she moved for a ruling that the parties had legally separated 
upon the date of filing her petition.  Further, the Wife also moved for the parties' marital assets to 
be sold per the prenuptial agreement.  

The parties proceeded to a hearing based on the Wife's motions.  The Husband claimed 
that the term "legally separated pursuant to judicial proceedings" was unclear.  Further, when the 
Wife attempted to testify as to the language contained in the prenuptial agreement, the trial court 
preemptively concluded that the language was unequivocal and that the date of the parties' legal 
separation was the date that the Wife filed her petition.  The trial court then established a written 
order detailing same and granted the Wife's motion to establish the date of legal separation.  In 
addition, the trial court granted the Wife's motion as to the sale of the parties' marital assets.  The 
Husband appealed.  The District Court agreed and reversed: 
 1.  "A contract provision is ambiguous if it is 'rationally susceptible to more than one 
construction.'" 
 2.  "When a contract is ambiguous and the parties suggest different interpretations, the 
issue of the proper interpretation is an issue of fact requiring the submission of evidence extrinsic 
to the contract bearing upon the intent of the parties."   
 3.  "One of the triggering events for the sale of marital property under paragraph four is 'if 
the parties become legally separated pursuant to judicial proceedings or an agreement.'  In 
Florida, there is no cause of action for a legal separation.  Thus, it is unclear, in the context of 
Florida law and the facts of this case, what the language 'if the parties become legally separated 
pursuant to judicial proceedings' means." 
 4.  "Moreover, it is also unclear, under Florida law and the facts of this case, what the 
language 'if the parties become legally separated pursuant to…an agreement,' means." 
 5.  "For those reasons, we determine that the language 'if the parties become legally 
separated pursuant to judicial proceedings or an agreement' in the prenuptial agreement is 
reasonably susceptible to more than one construction, and the trial court erred in determining that 
the language of the prenuptial agreement was unambiguous." 
 6.  "That error led to the erroneous entry of the orders determining the date the parties 
were legally separated and directing the sale of some of the marital assets." 
 7.  "We reverse the trial court's order determining the date of legal separation and the trial 
court's sale order and direct the trial court to vacate those orders." 
Elias v. Elias, 39 FLW D2495 (Fla. 4th DCA 2014) 
 

Fifth District 

 

B.  Marital Settlement Agreements 

 
First District 
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Second District 

TRIAL COURT ERRED IN DISMISSING FORMER HUSBAND'S PETITION DUE TO 
A LACK OF JURISDICTION, AS FORMER HUSBAND'S PETITION WAS NOT ONE 
FOR MODIFICATION BUT RATHER FOR ENFORCEMENT OF THE PARTIES' 
MARITAL SETTLEMENT AGREEMENT. 
 
 The parties obtained a divorce in 1993 after eleven years of marriage.  During this time, 
the Former Husband was in the military.  In the parties' marital settlement agreement, the parties 
agreed that the Former Wife would receive one half of the Former Husband's military pension.  
Further, the parties agreed that this would entitle the Former Wife to 27.5 percent of the 
disposable retired pay the Former Husband would receive at the end of twenty years of service.  
The parties determined that in order to give the Former Wife one half of the Former Husband's 
pension to date, the Former Wife would have to be entitled to 27.5 percent of the total pension 
upon twenty years of service.  The marital settlement agreement also stated that should the 
Former Husband retire early, then the court would retain jurisdiction to determine the Former 
Wife's interest in his pension. 
 Upon the Former Husband's retirement from the military after thirty years of service, the 
Former Wife claimed 27.5 percent of his thirty-year pension.  The Former Husband then filed a 
supplemental petition, alleging that the Former Wife was only entitled to 27.5 percent of his 
twenty, rather than thirty, year pension.  The Former Wife moved to dismiss the petition.  Upon 
review by the circuit court, the circuit court determined that it did not have jurisdiction to grant 
the relief requested.  Moreover, the circuit court stated that the parties' final judgment could not 
be modified, as the Former Husband's petition did not comply with the deadlines annunciated in 
Florida Rule of Civil Procedure 1.540(b) and Florida Family Law Rule of Procedure 12.540.  
The Former Husband appealed.  The District court agreed and reversed: 
 1.  "We conclude that the Former Wife mischaracterized the supplemental petition.  The 
Former Husband was not actually trying to change the final judgment; he was trying to enforce 
its terms as he understood them." 
 2.  "The final judgment used the 27.5 percent calculation as a method to give the Former 
Wife 50 percent of the amount accrued during the marriage.  The amount of the pension that 
accrued after the marriage affected this percentage calculation, but the court was not and, at least 
in the absence of some special agreement between the parties, could not distribute pension 
benefits that accrued after the dissolution of the marriage." 
 3.  "The finding in the judgment and the adjudication must be read in conjunction with 
the marital settlement agreement." 
 4.  "Because the Former Husband served for more than twenty years, the pension he has 
earned is larger than a twenty-year pension.  However, from the face of this record, the Wife's 
entitlement in the final judgment is based on the amount of a twenty-year pension." 
 5.  "We reverse, holding only that the circuit court had the jurisdiction to consider the 
supplemental petition.  The circuit court is not authorized to increase or decrease the amount of 
equitable distribution, but it is entitled to determine and clarify the dollar amount of the pension 
that was described by percentage in the final judgment." 
Ingram v. Ingram, 133 So.3d 1205 (Fla. 2d DCA 2014) 
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TRIAL COURT ERRED IN RULING FORMER WIFE'S ALIMONY ENDED UPON 
HER REMARRIAGE, AS PARTIES' MARITAL SETTLEMENT AGREEMENT 
STIPULATED TO NON-MODIFIABLE ALIMONY; FURTHER, MARITAL 
SETTLEMENT AGREEMENT PREVAILED OVER STATUTE THAT PROVIDED FOR 
ALIMONY TERMINATION UPON FORMER WIFE'S REMARRIAGE. 
 
 The Former Wife petitioned for dissolution of marriage after twenty years of marriage to 
the Former Husband.  The parties proceeded to mediation and entered into a Marital Settlement 
Agreement.  Per the agreement, the Former Husband was to pay the Former Wife $4500 in 
alimony, commencing on the date of the parties' final judgment.  The agreement specifically 
stated that the alimony was non-modifiable.  The agreement was then incorporated into the 
August 2009 final judgment. 
 When the Former Wife remarried in 2010, the Former Husband ceased paying her 
alimony.  The Former Wife then filed a petition to enforce the award of alimony while the 
Former Husband moved to terminate the alimony as well as for return of the alimony he paid 
during the Former Wife's remarriage.  The trial court entered an order finding that the alimony 
provision was ambiguous.  The trial court reasoned that the provision was ambiguous because it 
failed to determine whether the alimony was for purposes of support or equitable distribution.  
Moreover, the alimony continued even upon the Former Wife's remarriage.  The trial court then 
ordered an evidentiary hearing. 
 At the evidentiary hearing, the Former Wife claimed that both parties agreed the Former 
Husband would pay the Former Wife alimony for life and such alimony would be non-
modifiable as to amount.  The Former Husband testified that he believed the alimony would 
terminate upon the Former Wife's cohabitation or remarriage.  After the parties' testimony, the 
court ruled that the alimony was for the purpose of support and was meant to be permanent.  The 
court based its decision solely on the construction of the Marital Settlement Agreement rather 
than any parol evidence or the parties' claims.  Although the parties' agreement stated that the 
alimony was non-modifiable, the court reasoned that the agreement did not address termination 
and as such, section 61.08 controlled.  The court then entered an order that the Former Wife's 
alimony terminated upon her remarriage and reserved jurisdiction as to the amount of alimony 
the Former Husband overpaid.  The Former Wife appealed.  The District Court agreed and 
reversed: 
 1.  "It is well-settled in dissolution of marriage proceedings that the parties may enter into 
settlement agreements imposing obligations the trial court could not otherwise impose under the 
applicable statutes.  Thus, if the parties' MSA requires payment beyond the recipient's 
remarriage, the agreement's terms will control over section 61.08." 
 2.  "If the terms of the agreement are unambiguous, they are treated as evidence of the 
parties' intention and the agreement's meaning." 
 3.  "In this case the MSA unambiguously addresses the circumstances under which 
alimony may be terminated by obligating the Former Husband to pay alimony 'for the life of the 
[Former Wife]' and by making it non-modifiable." 
 4.  "While this provision does not expressly address remarriage or cohabitation, it 
implicitly does so by requiring that payments continue in a specified amount until the Former 
Wife dies.  Because this provision requires payment continuing beyond the Former Wife's 
remarriage, its terms control over section 61.08(8)." 
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 5.  "The facts of this case are analogous to those in [an earlier case in which] the parties' 
marital settlement agreement provided for alimony for the former wife's life and stated that it 
'would 'terminate only upon the death of wife or remarriage of the parties to each other.'  On 
appeal, the First District agreed that the terms of the marital settlement agreement prevailed 
because they were contrary to the law providing for termination upon remarriage." 
 6.  "We reject the Former Husband's argument that the parties' failure to expressly 
address remarriage in the alimony provision makes it ambiguous." 
 7.  "The Former Husband relies on a line of cases requiring settlement agreements to 
expressly provide that alimony does not terminate upon the death of the obligor in order for it to 
continue after the obligor's death…. But those cases apply 'the well established rule that an 
obligation to pay alimony ceases upon the death of the obligor, unless that person expressly 
agrees that the estate shall be bound to continue to pay alimony after his death." 

8.  "This case does not involve termination upon the obligor spouse's death and the 
liability of that spouse's estate…..  Because this case does not involve binding the Former 
Husband's estate to continue paying alimony upon his death in contravention of well-settled 
common law, [the] cases relied upon by the Former Husband are inapplicable." 
 9.  "In summary, the terms of the alimony provision in the parties' MSA unambiguously 
obligate the Former Husband to pay the Former Wife non-modifiable alimony until she dies.  
Because this provision requires payment beyond the Former Wife's remarriage, its terms control 
over section 61.08(8)." 
 10.  "Thus, the trial court erred in concluding that section 61.08(8) applied to provide for 
termination of alimony upon the Former Wife's remarriage." 
Herbst v. Herbst, 39 FLW D2059 (Fla. 2d DCA 2014) 
 
IT WAS NOT IMPROPER FOR TRIAL COURT TO CLARIFY PARTIES' PARTIAL 
MARITAL SETTLEMENT AGREEMENT WHERE AGREEMENT FAILED TO 
SPECIFY PROPER MEANS OF OBJECTING TO CHILDREN'S MEDICAL 
EXPENSES. 
 
  The Former Husband and the Former Wife entered into a partial marital settlement 
agreement in May of 2011.  Said partial marital settlement agreement was then ratified by a 
partial final judgment in June 2011.  The settlement agreement stated that the parties were to 
equally pay any necessary medical expenses for the children.  Further, the settlement agreement 
provided that each party was to reimburse the other for their unpaid portion of the expenses or, in 
the alternative, object to the expenses within fifteen days of notice.   
 In February 2013, however, the trial court ratified a second partial final judgment 
regarding the parties' long distance parenting plan.  Due to the second partial final judgment, the 
Former Wife was given sole decision-making authority regarding all medical matters of the 
children.  Shortly hereafter, the Former Wife moved for holding the Former Husband in civil 
contempt for his failure to pay his portion of the children's medical expenses. 
 The parties then proceeded to a hearing on the Former Wife's motion.  The general 
magistrate issued a report and recommendations that acknowledged the necessity of the Former 
Wife's request for clarification of the partial marital settlement agreement.  The general 
magistrate stated that such clarification was essential because the parties had not detailed the 
procedure for objections to the medical treatment.  The magistrate, however, agreed with the 
Former Wife that in the event the Former Husband objected to any of the medical expenses, the 
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Former Husband was still responsible for paying his portion of the expense and obtaining an 
order from the court requiring the Former Wife to reimburse him.  The Former Husband 
appealed.  The District Court affirmed: 
 1.  "The Former Wife did not receive a new benefit but merely a more precisely 
enumerated method of recovering the Former Husband's portion of the children's medical 
expenses.   
 2.  "Clarification of the PSA was appropriate because the PSA did not specifically 
enumerate the procedure for objections.  Accordingly, we affirm the trial court's order as to the 
clarification of the PSA." 
Gerber v. Gerber, 39 FLW D2391 (Fla. 2d DCA 2014) 
 
TRIAL COURT ERRED IN FAILING TO ENFORCE PARTIES' STIPULATION 
PERTAINING TO ASSET DISTRIBUTION, AS PARTIES HAD APPORTIONED A 
VEHICLE AND VEHICLE'S DEBT TO WIFE AND STIPULATION WAS BINDING ON 
BOTH THE COURT AND THE PARTIES; ARGUMENT OF COUNSEL IS NOT 
EVIDENCE. 
 
 Before the parties attended their final hearing for dissolution of marriage, the parties 
agreed to the distribution of certain marital assets and liabilities.  Specifically, as to a 2007 GMC 
Acadia, the parties agreed that the Wife would receive the vehicle and its accompanying debt in 
the amount of $14,363.  In addition to the Acadia, the parties owned a 2006 Chevy Malibu, with 
a debt of $5,653.  The parties, however, could not agree on either vehicle's value.  When the 
parties testified at the final hearing as to the Acadia's value, the Wife alleged that the vehicle was 
worth $7500 while the Husband claimed the vehicle was worth $8215.  Further, the Wife 
stipulated that the Malibu was worth $4900 while the Husband claimed the vehicle was worth 
$7146.  The trial court then scheduled a telephonic hearing to flesh out the vehicle distribution.   

At the telephonic hearing, the Wife's attorney stated that the Acadia's value had decreased 
to a mere $1000 due to destruction of the vehicle's engine and transmission.  The Wife's attorney 
then contended that the Acadia be awarded to the Husband and the Malibu be awarded to the 
Wife.  The Husband's attorney objected, stating that the parties had already stipulated that the 
Acadia would be awarded to the Wife.  Moreover, the Husband's attorney requested that the 
award of the Arcadia properly reflect the new $1000 value.   

The court then ruled as to the final equitable distribution.  The court awarded the Malibu 
and its respective debt to the Wife but awarded the Acadia and its accompanying debt to the 
Husband.  The court also valued the Acadia and the Malibu based on the Wife's numbers and 
refused to make any modifications to the Acadia's value without testimony under oath.  The 
Husband appealed.  The District Court reversed: 

1.  "Stipulations regarding equitable distribution that are properly entered into are binding 
on the court as well as the parties." 

2.  "As for the valuation of the Acadia, that was not part of the parties' stipulation and 
was the subject of trial testimony.  The later unsworn representation by the Wife's counsel that 
the value of the Acadia had decreased from $7500 to $1000 between the time of the final hearing 
and the telephonic hearing was not a sufficient basis on which to revalue the vehicle.  Thus, the 
court correctly declined to revalue the vehicle on this basis." 

3.  "But there is no dispute that the parties properly entered into the stipulation regarding 
the equitable distribution of many of their assets and liabilities.  As a result, the trial court erred 
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in refusing to enforce that portion of the stipulation that provided the Acadia and its associated 
debt would be distributed to the Wife." 

4.  "Accordingly, we reverse the equitable distribution scheme and remand with 
directions for the court to distribute the Acadia and its associated debt to the Wife." 
Porter v. Porter, 39 FLW D2580 (Fla. 2d DCA 2014)  
 

Third District 

Fourth District 

TRIAL COURT ERRED IN REQUIRING FORMER HUSBAND TO MAINTAIN 
DENTAL AND VISION INSURANCE POLICIES FOR THE CHILDREN WHERE 
MARITAL SETTLEMENT AGREEMENT CLEARLY PROVIDED THAT FORMER 
WIFE WOULD MAINTAIN SAID POLICIES; INTERPRETATION OF A MSA IS 
SUBJECT TO DE NOVO REVIEW.  
 
 The parties were married in 1998 and divorced in January 2009. The parties entered into 
a marital settlement agreement, which included a 50/50 time-sharing arrangement for the parties' 
two children. Specifically, regarding the children's health care, the marital settlement agreement 
required the Former Husband to continue the children's hospital and medical insurance policies.  
The marital settlement agreement also required the Former Wife to maintain the children's dental 
and vision insurance policies.  The parties agreed to equally share in the costs of the children's 
health care coverage.   

More than two years after the parties' divorce, the Former Husband filed his first motion 
for contempt.  In the motion, the Former Husband alleged that the Former Wife refused to 
provide the Former Husband with vital health insurance and health related information for the 
children. On September 16, 2011, a general magistrate heard the Former Husband's motion.  
Based on the arguments and testimony presented, the general magistrate made findings and 
recommended that the Former Wife have five days from September 16, 2011, to provide the 
Former Husband with the children's insurance cards, provider book, and any other necessary 
information regarding the children's health or medical insurance.  

On April 17, 2012, the Former Husband filed his second motion for contempt.  The 
Former Husband alleged that the Former Wife did not comply with the November 15, 2011 order 
ratifying the general magistrate's recommendations.  Specifically, the Former Husband alleged 
that the Former Wife did not provide the Former Husband with the children's health insurance 
information until thirty-five days after the policy began and did not pay the Former Husband her 
portion of the children's health expenses.  

On August 3, 2012 and August 6, 2012, the court heard Former Husband's second 
motion.  At the hearing, the Former Husband testified that although he was required to maintain 
the children on his health insurance, he had been unable to do so for several years.  Because of 
this circumstance, the Former Wife added the children to her current husband's policy. The 
Former Husband also testified that he recently had the opportunity to add the children back to his 
policy.  He then asked the court to order the Former Wife to pay half of the premium per their 
marital settlement agreement.  In turn, the Former Wife testified that she never lapsed in the 
children's dental and vision insurance. 
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 The court entered sanctions, ordering the Former Wife to cancel the children's health 
insurance policy with her current husband and to pay the Former Husband for the health 
insurance expense.  The Former Wife appealed. With respect to the modification of the parties' 
health care responsibilities, the District Court reversed: 

1.  "The interpretation of the wording and meaning of the marital settlement agreement, 
as incorporated into the final judgment, is subject to de novo review.  
 2.  "Here, the MSA is unambiguous regarding the parties' health insurance obligations: 
Former Husband agreed to maintain the hospital and medical insurance policies for the children 
and Former Wife agreed to maintain the dental and vision insurance policies for the children." 
 3.  "Despite the clear and unambiguous language of the MSA, the court ordered Former 
Husband to maintain the vision and dental insurance for the children." 
 4.  "This was error as it was in direct conflict with the express terms of the Agreement.  
Further, there was no evidence establishing a change of circumstances supporting the court's 
modification of the parties' healthcare duties." 
Wilcoxon v. Moller, 132 So.3d 281 (Fla. 4th DCA 2014) 
 
CIRCUIT COURT DID NOT ERR IN DETERMINING FORMER HUSBAND'S CHILD 
SUPPORT OBLIGATION WAS MODIFIABLE WHERE A SUBSTANTIAL CHANGE 
IN CIRCUMSTANCES EXISTED AND PARTIES' MSA COULD NOT NEGATE THE 
RIGHT TO MODIFY CHILD SUPPORT OBLIGATIONS GIVEN SUCH CHANGE IN 
CIRCUMSTANCES. 
 
 In this dissolution of marriage action, the Former Husband and the Former Wife entered 
into a martial settlement agreement (MSA).  The MSA provided that when the parties' eldest 
child reached the age of majority, the child support obligation would then be recalculated for the 
remaining children based on the current guidelines and the parties' current incomes.  This process 
was to repeat itself until the last child reached the age of majority.  Further, the MSA also 
provided that the Former Husband would pay the Former Wife lump sum alimony; that the 
Former Wife could not seek additional support from the Former Husband and; that the Former 
Husband released any claims of entitlement to the Former Wife's future earnings.  The alimony 
and child custody sections of the MSA also stated that such sections of the agreement were non-
modifiable.  There was no such non-modifiable language in the child support section. 
 Approximately four years after the parties' final judgment was entered, the Former 
Husband petitioned for modification of child support.  The Former Husband claimed such 
modification due to a substantial change in circumstances.  The Former Husband claimed such 
substantial change in circumstances based on the fact that the Former Wife was now working as 
a full-time attorney.  In her response, the Former Wife stated that the MSA had contemplated 
that she would return to work and earn income to become financially independent.  As such, her 
current employment did not constitute a substantial change in circumstances.  Moreover, the 
Former Husband had waived his right to an entitlement in her future earnings through the MSA.  
The Former Wife additionally stated that the MSA had accounted for when modification of the 
Former Husband's child support would occur and such modification was not yet due.   
 The Former Husband, in his reply, alleged that a substantial change in circumstances had 
occurred, as the Former Wife had returned to full-time employment, earning a six-figure salary, 
and his income had substantially declined since the parties' dissolution.  The Former Husband 
also stated that the previous child support obligations were calculated on his then salary and the 
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Former Wife's lack of salary.  He alleged that if the child support obligations were to be non-
modifiable, the parties would have stated such in the MSA.  Moreover, the Former Husband 
argued he did not waive his statutory right to modification.   
 Upon a hearing, the trial court determined that the child support obligations in the MSA 
were modifiable.  The trial court partly based its decision on the lack of explicit language stating 
that the child support obligation was non-modifiable, as had been done in the alimony and child 
custody sections.  Additionally, the trial court stated that the MSA's determination for modifying 
child support based on the child's age was required as a matter of law.  Such a determination, 
however, was not the only condition available to modify child support. 
 In a final order later issued by the court, the court granted the Former Husband's petition 
for modification.  Among other findings, the court noted that the Former Husband did not meet 
his burden in establishing that the Former Wife's employment constituted a substantial change in 
circumstances.  The court concluded, however, that the Former Husband had met his burden of 
demonstrating a decrease in his income as a substantial change in circumstances, thus warranting 
modification.  The Former Wife appealed the court's determination that the child support 
obligations were modifiable.  With regard to the modification, the District Court affirmed: 
 1.  "This issue here is resolved by our decision in [an earlier case wherein] we held that 
'[a contract cannot] divest the courts of their authority to modify child support, for inherent in a 
court's authority is the authority to modify child support—regardless of any agreement between 
the parties.'" 
 2.  "Thus, regardless of the fact that the MSA described when the Former Husband's child 
support obligation would be modifiable—when a child reached the age of majority or was 
otherwise no longer eligible for support—the court still had the inherent authority to modify that 
obligation if the Former Husband could prove that a substantial change in circumstances 
occurred." 
deLabry v. Sales, 134 So.3d 1110 (Fla. 4th DCA 2014) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN REDUCING FORMER 
HUSBAND'S CHILD SUPPORT OBLIGATION RETROACTIVELY TO THE DATE 
FORMER HUSBAND FILED HIS PETITION FOR MODIFICATION. 
 

The Former Husband and the Former Wife herein entered into a martial settlement 
agreement (MSA).  The MSA provided that when the parties' eldest child reached the age of 
majority, the child support obligation would then be recalculated for the remaining children 
based on the current guidelines and the parties' current incomes.  This process was to repeat itself 
until the last child reached the age of majority.  

Approximately four years after the parties' final judgment was entered, the Former 
Husband petitioned for modification of child support.  The Former Husband claimed such 
modification due to a substantial change in circumstances.  As one reason for the requested 
modification, the Former Husband alleged that the Former Wife was now working as a full-time 
attorney.  In her response, the Former Wife stated that the MSA had contemplated that she would 
return to work and earn income to become financially independent.  As such, her current 
employment did not constitute a substantial change in circumstances.  The Former Wife 
additionally stated that the Former Husband had waived his right to an entitlement in her future 
earnings through the MSA.  Lastly, the Former Wife claimed that the MSA had established 
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guidelines for when modification of child support would occur and such modification was not 
yet due.  
 The Former Husband, in his reply, alleged that a substantial change in circumstances had 
occurred, as the Former Wife had returned to full-time employment earning a six-figure salary.  
Additionally, the Former Husband stated that his income had substantially declined since the 
parties' dissolution.  The Former Husband claimed that the previous child support obligations 
were calculated on his then salary and the Former Wife's lack of salary.  He also stated that if the 
child support obligations were to be non-modifiable, the parties would have mentioned this in the 
MSA.  Moreover, the Former Husband argued he did not waive his statutory right to 
modification.   

Upon a hearing, the trial court determined that the child support obligations in the MSA 
were modifiable.  In a final order later issued by the court, the court granted the Former 
Husband's petition for modification.  In the final order, the court found that the Former Husband 
had no income from his new law business and was living off investments.  Nevertheless, the 
Former Husband voluntarily chose to leave his place of past employment.  Therefore, the court 
imputed income to the Former Husband from his previous salary.  The court then determined that 
the Former Wife was earning an income of approximately two-thirds of the Former Husband's.   

The court also concluded that the Former Husband had met his burden in demonstrating 
that the decrease in his income constituted a substantial change in circumstances.  In determining 
the child support modification, the court applied the Former Husband's and the Former Wife's 
gross annual incomes to the child support guidelines.  In considering all relevant factors under 
section 61.30(1)(a), the court then deviated from the calculated child support guideline amount 
by five percent.  The Former Wife appealed the court's decision to reduce the Former Husband 
child support payments retroactively.  Pertaining to the retroactive child support, the District 
Court affirmed: 
 1.  "Retroactivity is the rule rather than the exception which guides the trial court's 
application of discretion when modification of alimony or child support is granted." 
 2.  "Despite the general rule, the Former Wife argues that the Former Husband's child 
support obligation should not be applied retroactively based on the following quote [from an 
earlier decision]: 'While an increase in child support may be made retroactive at the discretion of 
the lower court, absent extraordinary or compelling circumstances, a reduction in child support 
may not be made retroactive.'" 
 3.  "However, as the Former Husband correctly notes, our sister court since has explained 
its statement in Livingston was describing the circumstances for making child support reductions 
retroactive to the date circumstances changed, as opposed to the date of the petition." 
 4.  "Thus, the circuit court did not abuse its discretion in reducing the Former Husband's 
child support obligation retroactively to the date of his petition for modification." 
deLabry v. Sales, 134 So.3d 1110 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN REQUIRING FORMER WIFE TO PAY CREDIT CARD 
DEBT PRIOR TO FORMER HUSBAND'S REIMBURSEMENT WHERE MARITAL 
SETTLEMENT AGREEMENT WAS CLEAR AS TO FORMER HUSBAND ASSUMING 
FORMER WIFE'S CREDIT CARD DEBT. 
 
 The parties entered into an agreement that provided that the Former Husband would 
assume all of the Former Wife's credit card debt as to certain credit cards.  Further, the 
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agreement stated that the Former Husband would not be responsible for additional charges on the 
card post dissolution of marriage.  When the Former Husband did not make payments on the 
cards, the Former Wife filed a motion to enter final judgment for money due.  The trial court 
denied the motion.  The Former Wife appealed.  The District Court agreed and reversed. 
 1.  "It is well settled that a marital settlement agreement is subject to interpretation like 
any other contract." 

2.  "It is also well settled that: '[a]s with any contract, '[w]here the terms of a marital 
settlement agreement are clear and unambiguous, the parties' intent must be gleaned from the 
four corners of the document.  It is only when a term in a marital settlement agreement is 
ambiguous or unclear that the trial court may consider extrinsic evidence as well as the parties' 
interpretation of the contract to explain or clarify the language.'" 
 3.  "We have also held that 'conditions precedent are not favored, and the courts will not 
construe provisions to be such, unless required to do so by plain, unambiguous language or by 
necessary implication.'" 
 4.  "Since the terms of the marital settlement agreement were clear and unambiguous, and 
there is no language requiring, or even implying, that the Former Wife would first have to repay 
her credit card debts before the Former Husband would be required to reimburse her, the trial 
court erred by ordering such." 
 5.  "We therefore reverse and remand with instructions that the trial court enter an order 
granting the Former Wife's motion to the extent that the Former Husband shall be required to pay 
the Former Wife's credit card debt consistent with this opinion and the marital settlement 
agreement as incorporated into the final judgment." 
White v. White, 141 So.3d 645 (Fla. 4th DCA 2014) 
 

Fifth District 

TRIAL COURT'S INTERPRETATION OF ALIMONY AWARD WAS IMPROPER, AS 
ALIMONY ADJUSTMENT LANGUAGE OF PARTIES' AGREEMENT SHOULD 
HAVE BEEN INTERPRETED AS PROVIDING FOR AN ADJUSTMENT THAT TOOK 
INTO ACCOUNT THE CUMULATIVE IMPACT OF INFLATION. 
 

The parties herein entered into a contractual agreement, which was adopted in the parties' 
final judgment for dissolution of marriage.  Said agreement provided for the alimony award to be 
adjusted based on annual inflation.  Specifically, the agreement stated:  "Alimony shall continue 
at $4,000.00 per month to be increased only annually beginning January, 2012, at the rate of the 
'Consumer Price Index' ('CPI') as such CPI is published from time to time by the U.S. 
Government.  The parties shall utilize the CPI rate as reflected in the last published United States 
CPI rate for the year ending before the annual January change date." 
 Based on this language, the trial court ruled that each year the Former Wife was 
permitted to multiply the one-year CPI rate stipulated in the agreement by the original $4,000.00 
in order to calculate the alimony amount for the coming year.  Thus, if the CPI for 2011 were 
three percent, the formula would produce an alimony payment of $4,120.00.  And, if the CPI for 
2012 were then decreased to two percent, the formula would produce an alimony payment of 
$4,080.00, thus erasing the adjustment from the former year.  The Former Husband appealed this 
interpretation.  The District Court agreed and reversed: 
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 1.  "We read the agreement as requiring an adjustment that takes into account the 
cumulative effect of inflation, so that (using the hypothetical CPI numbers in this paragraph) the 
2013 alimony payment would be $4,200.00 ($4,000.00 + [$4,000.00 x (3% + 2%)])." 
 2.  "Here, reason and probability lead us to conclude that the CPI adjustment language in 
the agreement was intended to protect the negotiated alimony amount from erosion by inflation." 
 3.  "The language should be read in a manner that will actually accomplish, rather than 
defeat, the intended purpose." 
Vyfvinkel v. Vyfvinkel, 135 So.3d 384 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN LABELING WIFE'S TEMPORARY ALIMONY AS 
CORPORATE DISTRIBUTIONS WHERE ALIMONY WAS CLEARLY AGREED TO 
BY THE PARTIES. 
 
 The Former Husband and the Former Wife were shareholders in a company known as 
Apex, which was a closely-held subchapter S corporation.  Directly prior to the parties' trial, they 
agreed to a settlement, which was read aloud to the court.  The court then proceeded to enter the 
"original" judgment.  Per the original judgment, the Former Husband agreed to purchase the 
Former Wife's fifty percent interest in the stock of Apex, for which the parties had previously 
determined an amount as to the purchase price. 
 In addition to the stock, the parties also agreed to sell the marital home.  The Former 
Wife was to receive all proceeds from the sale of the home.  The Former Husband's interest in 
the marital home and the various other marital properties being sold would be set off against his 
interest in the Apex stock.  The court also added, on its own accord, a statement in the original 
judgment that halted delivery of the stock certificates until the marital home had been sold. 
 The original judgment further provided that the Former Wife would receive $10,575 per 
month in investments upon the sale of certain other marital properties.  Until the sale of the 
aforementioned properties, the Former Wife was to receive $2500 per week in temporary 
alimony.  The Former Husband was also ordered to pay $1500 per month in addition to the 
$2500 per week.  In addition to the temporary alimony, the court awarded the Former Wife 
$4400 per month in permanent alimony, to begin one week after the parties sold the marital 
residence. 
 Furthermore, the trial court stated that until the marital residence was sold, the Former 
Husband and the Former Wife would remain fifty percent owners of Apex.  The $2500 per week 
that the Former Wife received in temporary alimony was also to continue until the sale of the 
home.  Unfortunately, the parties were unable to sell the home for three years.  Once the marital 
home did sell, the Former Wife received the Former Husband's share of the proceeds.  Said share 
was approximately $1 million less the amount the Former Husband received for the Former 
Wife's stocks.   
 Directly prior to the sale of the home, the Former Wife asserted she should be entitled to 
half of the distributions made by Apex in the three years it took to sell the marital home.  The 
trial court agreed and the Former Husband appealed.  As to the reclassification, the District Court 
reversed: 
 1.  "Despite the fact that the Original Judgment clearly labeled various monetary awards 
as alimony, Former Wife took the position that they were, instead, corporate distributions." 
 2.  "In support of her argument, Former Wife noted that Former Husband had been 
utilizing accounting practices that made it appear that her income from Apex was significantly 
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more than she was actually receiving in distributions.  These practices exposed Former Wife to a 
large tax liability." 
 3.  "Nevertheless, the language deeming the payments alimony was agreed upon by the 
parties." 
 4.  "We find the trial court erred to the extent it reclassified the temporary alimony 
payments as corporate distributions." 
Eldridge v. Eldridge, 147 So.3d 1048 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN AWARDING FORMER WIFE DISTRIBUTIONS FROM 
THE PARTIES" COMPANY DATING FROM THE TIME OF THE PARTIES" FINAL 
JUDGMENT UNTIL THE SALE OF THE MARITAL HOME WHERE PARTIES' 
AGREEMENT PROVIDED FOR HUSBAND TO BUY-OUT WIFE'S INTEREST. 
 
 The Former Husband and the Former Wife were shareholders in a company known as 
Apex, which was a closely-held subchapter S corporation.  Directly prior to the parties' trial, they 
agreed to a settlement, which was read aloud to the court.  The court then proceeded to enter the 
"original" judgment.  Per the original judgment, the Former Husband agreed to purchase the 
Former Wife's fifty percent interest in the stock of Apex, for which the parties had previously 
determined an amount as to the purchase price. 
 In addition to the stock, the parties also agreed to sell the marital home.  The Former 
Wife was to receive all proceeds from the sale of the home.  The Former Husband's interest in 
the marital home and the various other marital properties being sold would be set off against his 
interest in the Apex stock.  The court also added, on its own accord, a statement in the original 
judgment that halted delivery of the stock certificates until the marital home had been sold. 
 The original judgment further provided that the Former Wife would receive $10,575 per 
month in investments upon the sale of certain other marital properties.  Until the sale of the 
aforementioned properties, the Former Wife was to receive $2500 per week in temporary 
alimony.  The Former Husband was also ordered to pay $1500 per month in addition to the 
$2500 per week.  In addition to the temporary alimony, the court awarded the Former Wife 
$4400 per month in permanent alimony, to begin one week after the parties sold the marital 
residence. 
 Furthermore, the trial court stated that until the marital residence was sold, the Former 
Husband and the Former Wife would remain fifty percent owners of Apex.  The $2500 per week 
that the Former Wife received in temporary alimony was also to continue until the sale of the 
home.  Unfortunately, the parties were unable to sell the home for three years.  Once the marital 
home did sell, the Former Wife received the Former Husband's share of the proceeds.  Said share 
was approximately $1 million less the amount the Former Husband received for the Former 
Wife's stock.   
 Directly prior to the sale of the home, the Former Wife asserted she should be entitled to 
half of the distributions made by Apex in the three years it took to sell the marital home.  The 
trial court agreed and the Former Husband appealed.  As to the reclassification, the District Court 
reversed: 

1.  "It is well-settled that shareholders of subchapter S corporations may agree to unequal 
payment of dividends or distributions, which is precisely what the parties did here." 
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 2.  "An exchange between the parties' attorneys, which occurred on the record, clearly 
reflected the parties' agreement that Former Husband would receive Apex as his separate 
property, and this was part and parcel of the overall equitable distribution scheme." 
 3.  "Specifically, Former Husband's counsel stated:  'If we value [Apex] at five million 
dollars and we put it all on [Former Husband's] side of the ledger for distribution purposes, that 
leaves [Former Husband] indebted to [Former Wife] in the amount of two million five hundred 
thousand dollars.'  Former Wife's counsel expressed no disagreement with that disposition." 
 4.  "Former Wife relies on Zold v. Zold …  to support the order requiring payment of 
corporate distributions." 
 5.  "Unlike in Zold, the parties' partial settlement agreement and the Original Judgment 
established that Former Wife would no longer receive corporate distributions but, instead, 
Former Husband would buy out her interest." 
 6.  "The trial court's addition of a term stating that Former Wife shall retain "a secured 
interest" was not intended to alter the agreed-upon ownership structure of Apex; rather, it was a 
method of securing payment based on the agreed-upon terms." 
 7.  "Moreover, at no time during the three-year period between the entry of the Original 
Judgment and the sale of the marital home did Former Wife attempt to participate in the running 
of the corporation." 
 8.  "These facts weigh heavily in favor of finding that the agreement did not contemplate 
Former Wife maintaining an ownership interest in Apex during that three-year period." 
 9.  "Accordingly, we reverse the 2012 Order to the extent it required payment of 
corporate distributions." 
Eldridge v. Eldridge, 147 So.3d 1048 (Fla. 5th DCA 2014) 
 
 

C.  Miscellaneous 

 
First District 

Second District 

Third District 

Fourth District 

Fifth District 
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II. ALIMONY (SPOUSAL SUPPORT) 

 

A.  Permanent Alimony 

 
First District 

TRIAL COURT ABUSED ITS DISCRETION IN AWARDING FORMER WIFE 
PERMANENT PERIODIC ALIMONY WITHOUT EVIDENCE DEMONSTRATING 
FORMER WIFE HAD A PERMANENT INABILITY TO BECOME SELF-SUSTAINING 
 
 The Former Husband appealed the Final Dissolution of Marriage, alleging that the trial 
court abused its discretion in awarding the Former Wife $150/month in permanent periodic 
alimony. With respect to the alimony award, the District Court reversed: "As for the alimony 
award, the relative youth of the Former Wife, her two years' worth of college, and her experience 
of running a successful pressure-washing business (the recent loss of which, resulting from the 
BP oil spill, ended in her receipt of $39,000 in compensation) is evidence that 'does not reflect 
permanent inability on the part of the [former] Wife to become self-sustaining.'" 
Evans v. Evans, 128 So.3d 972 (Fla. 1st DCA 2014) 
 
TRIAL COURT DID NOT ERR IN ORDERING FORMER HUSBAND TO PAY 
FORMER WIFE NOMINAL AMOUNT OF PERMANENT ALIMONY, AS ORDER 
WAS BACKED BY CLEAR AND CONVINCING EVIDENCE AND HUSBAND'S 
EARNINGS WERE LIKELY TO INCREASE IN THE FUTURE. 
 
 The Former Husband contended that the trial court improperly awarded the Former Wife 
$1.00 per month in nominal permanent periodic alimony.  The District Court affirmed: 
 1.  "Regarding Mr. Byers' challenge to the award of $1.00 per month in permanent 
periodic alimony, our review of the record shows the trial court's rulings are supported by clear 
and convincing evidence after consideration of the factors set forth in subsection 61.08." 
 2.  "The court first determined that Mr. Byers has the ability to pay his Former Wife, who 
has a need for alimony." 
 3.  "During the marriage, Mr. Byers was the primary breadwinner, working as a bank 
executive often earning well into six-figures of income each year.  By contrast, his Former Wife 
was mostly a stay-at-home mom; when the parties separated, she worked as a part-time teacher, a 
factory worker, and home cleaner." 
 4.  "After evaluating all the other relevant statutory factors, all of which are supported by 
the record evidence, the trial court awarded the Former Wife the nominal alimony amount at 
issue." 
 5.  "This nominal award is likely based on the fact that Mr. Byers had filed bankruptcy, is 
currently working in a job paying far less than his prior bank positions, but that his financial 
position is likely to change in the future; this ruling was wholly permissible." 
Byers v. Byers, 149 So.3d 161  (Fla. 1st DCA 2014) 
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Second District 

TRIAL COURT ERRED IN AWARDING PERMANENT RATHER THAN 
DURATIONAL ALIMONY WHERE REQUIREMENTS SET OUT IN STATUTE DID 
NOT SUPPORT PERMANENT ALIMONY AWARD.  
 
 The parties were married in 1999 and made their home in Staten Island.  The Former 
Husband previously worked as a lieutenant in the New York City Police Department, while the 
Former Wife worked for a financial services company.  On September 11th, the Former Husband 
was assigned to work at Ground Zero extensively and ultimately suffered both mental and 
physical health issues, resulting in his retirement in 2007.  Due to the Former Husband's 
disability benefits and pension, the Former Husband received over $125,000 per year.  Upon the 
Former Wife losing her job circa the September 11 events, the parties relocated to Manatee 
County, Florida.  While the Former Wife also suffered from physical and emotional issues post 
2001, there was no indication that said issues were permanent.  At the parties' trial, it was 
estimated by her psychological witness that the Former Wife's condition would improve within 
two years.  After the trial court had determined equitable distribution based on the parties' 
limited assets and liabilities, the trial court awarded the Former Wife permanent alimony despite 
the parties' moderate term (12 years) marriage.  The Former Husband appealed.  The District 
Court agreed and reversed: 
 1.  "The parties' twelve-year marriage is regarded as a moderate-term marriage.  In such a 
case, permanent alimony may be awarded, but the trial court must decide that it is appropriate 
based upon clear and convincing evidence after consideration of the factors set forth in 
subsection [61.08](2)." 
 2.  "In this case, the trial court awarded permanent periodic alimony in the amount of 
$5000 per month.  But the trial court supported its award with findings that appear to better 
support an award of durational alimony without explaining why permanent periodic alimony 
would be more appropriate." 
 3.  "Specifically, the court determined that the Wife is currently capable of working only 
part time, but it also opined that if she continued with counseling and medications as she was 
directed, she could be capable of full time employment in two years." 
 4.  "The court did not explain why the alimony award should be permanent despite its 
finding that the need may be temporary." 
 5.  "Because it is unclear from the record whether her condition is permanent and thus 
whether the trial court appropriately awarded permanent periodic alimony over durational 
alimony, we remand for the trial court to address the issue with specific findings." 
Valente v. Barion, 146 So.3d 1247 (Fla. 2d DCA 2014) 
 
TRIAL COURT ABUSED ITS DISCRETION BY FAILING TO AWARD FORMER 
WIFE PERMANENT ALIMONY, AS THE PARTIES ENJOYED A TWENTY-YEAR 
MARRIAGE AND THE FORMER WIFE INDICATED HER MEDICAL AND HOME 
EXPENSES WOULD INCREASE POST-DISSOLUTION. 
 
 The Former Wife appealed, contending that the trial court abused its discretion by failing 
to award her permanent alimony based on the parties' twenty-year marriage.  As to the permanent 
alimony, the District Court reversed: 
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 1.  "In the context of a long-term marriage, there is an initial presumption in favor of 
permanent periodic alimony." 

2.  "In determining alimony, '[t]he primary factors for the trial court to consider are the 
needs of one spouse and the ability of the other spouse to pay.' In determining need, the trial 
court is obligated to consider the factors in section 61.08(2)." 
 3.  "In considering the Former Wife's need for alimony, the trial court stated, in part, that 
the Former Wife had the potential to earn an additional $5000 per month as a police officer.  
However, that finding is not supported by the record." 
 4.  "The testimony at the final hearing did not show that this was a viable option for the 
Former Wife.  Further, the Former Wife's testimony established that there is a likelihood her 
medical and housing expenses will increase after the marriage is dissolved." 
 5.  "Accordingly, it was error for the trial court to conclude that the Former Wife did not 
have the need for any alimony." 
 6.  "The long-term duration of the parties' marriage, coupled with the potential future 
needs of the Former Wife in the form of rent and medical expenses warrant at least a nominal 
amount of permanent alimony.   
 7.  "Accordingly, we reverse and remand for the trial court to award at least a nominal 
amount of alimony per year in order to retain jurisdiction to reconsider alimony in the future." 
Ayra v. Ayra, 148 So.3d 142 (Fla. 2d DCA 2014) 

 
Third District 

 
Fourth District 

Fifth District 
 

TRIAL COURT ERRED IN AWARDING FORMER WIFE DURATIONAL ALIMONY, 
AS THE PARTIES WERE MARRIED FOR OVER SEVENTEEN YEARS AND THERE 
EXISTED A PRESUMPTION IN FAVOR OF PERMANENT ALIMONY. 
 
 The parties in the instant case were married for over seventeen years.  The Former Wife 
has a bachelor's degree and, prior to the marriage, worked at unspecified jobs for approximately 
five to six dollars per hour.  The Former Husband is a veterinarian, owning his own practice.  
The Former Wife worked for the Former Husband's practice at various times, without pay, and 
also managed the parties' Blimpie franchise from 2004 until it closed in 2008.  
 Even after the Former Wife commenced the dissolution proceedings, the parties and their 
two children resided together in the marital home.  From the time that the Former Wife filed the 
petition for dissolution of marriage to the time the parties sold the marital home in February 
2011, the Former Husband supplied the Former Wife with $6,021.83 per month.  This amount 
included money for household bills and the mortgage payment.  Upon the sale of the marital 
home, the Former Husband decreased his monthly contribution to $1,700. 
 In the trial court's final judgment, the court imputed income to the Former wife at $10 per 
hour and awarded the Former Wife $3,500 per month in durational alimony for eight years.  The 
Former Wife appealed the trial court's award of durational alimony.  Concerning the alimony 
award, the District Court reversed: 
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 1.  "In almost every case with factual circumstances similar to those in the instant case, 
courts have found that permanent alimony was appropriate." 
 2.  "In this case, there is a presumption in favor of permanent alimony because the 
marriage was long-term."   
 3.  "The trial court correctly considered the needs of Former Wife and the ability of 
Former Husband to pay." 
 4.  "The court then made the requisite findings of fact regarding the statutory factors.  
The court concluded that, considering the relevant factors, Former Wife had a need for support 
consisting of durational alimony for eight years.  It noted that '[t]he actions of the parties, their 
credibility, their age, their expected ability to produce a fruitful income and the remaining 
considerations in the above factors do not meet the criterion for permanent periodic alimony.'" 
 5.  "The court's factual findings were insufficient to conclude that there was no need for 
ongoing permanent support and rebut the presumption of permanent alimony." 
 6.   "Therefore, we hold that the trial court abused its discretion in failing to award 
permanent periodic alimony." 
Motie v. Motie, 132 So.3d 1210 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN DENYING FORMER WIFE PERMANENT ALIMONY 
WHERE PARTIES ENJOYED AN EIGHTEEN YEAR MARRIAGE AND THE TRIAL 
COURT FAILED TO MAKE SPECIFIC FINDINGS IN ACCORDANCE WITH THE 
STATUTE. 
 
 The parties were married for eighteen years, throughout the course of which the parties 
had four children. The Former Wife is a business analyst and the Former Husband is a risk 
manager. The Former Wife makes approximately $109,000 per year while the Former Husband 
makes approximately $177,000.  In determining an alimony award, the trial court denied the 
Former Wife's request for permanent alimony, stating that the Former Wife failed to prove her 
need for alimony.  The Former Wife appealed.  As to the denial of an award of permanent 
alimony, the District Court reversed: 
 1.  "A final judgment awarding or denying alimony must contain findings of fact relative 
to the specific, non-exhaustive list of factors enumerated in section 61.08(2)." 
 2.  "Section 61.08(2), Florida Statutes (2012), mandates that the trial court evaluate any 
relevant economic factors, including the parties' earning ability, age, health, education, standard 
of living during the marriage, value of each party's estate and contribution to the marriage." 
 3.  "In conducting the required evaluation, the trial court must make findings of fact 
regarding each listed factor." 
 4.  "This Court has consistently held that a trial court's failure to make the findings of 
fact, as section 61.08 requires, constitutes reversible error." 
 5.  "However, omitting these findings is only harmful if their absence impedes appellate 
review. " 
 6.  "The parties' eighteen-year marriage was a long-term marriage, and therefore, subject 
to the presumption for permanent, periodic alimony if a need was demonstrated." 
 7.  "The Former Wife may be entitled to permanent alimony, but we are unable to reach 
that conclusion as a matter of law because the trial court failed to set forth sufficient findings of 
fact." 
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 8.  "While several of the statutory factors relating to the Former Wife's need for alimony 
can be inferred from the record, the record does not conclusively establish all of them." 
 9.  "Because it is difficult to discern the facts supporting the Former Wife's need for 
alimony, the trial court's omission of findings confounds meaningful appellate review." 
 10.  "In determining the need for alimony, the trial court should be mindful that the 
Former Wife is not required to liquidate and deplete her assets to provide for her living 
expenses."  
 11.  "The primary factor for the trial court to consider is the Former Wife's need for 
alimony and the Former Husband's ability to pay." 
 12.  "The trial court should not leave the Former Wife substantially unable to meet her 
basic needs, let alone enjoy the standard of living she enjoyed during the marriage, if she can 
demonstrate a need and the Former Husband's ability to pay." 
Wright v. Wright, 135 So.3d 1142 (Fla. 5th DCA 2014) 

 
 

B.  Durational Alimony 

 
First District 

Second District 

TRIAL COURT ERRED IN DETERMINATION OF LENGTH OF MARRIAGE FOR 
PURPOSES OF DURATIONAL ALIMONY AWARD; DURATIONAL ALIMONY MAY 
NOT EXCEED LENGTH OF MARRIAGE. 
 
 The Former Husband appealed from the trial court's final judgment in which the court 
awarded the Former Wife durational alimony in the amount of $1000 per month.  Said alimony 
was to terminate in fifteen years.  The court, however, intended for the alimony to reflect the 
length of the parties' marriage, which was fourteen years and ten months.  As to the durational 
alimony award, the District Court reversed: 
 1.  "The parties agree that this was error.  See §61.08(7), Fla. Stat. (2011) ('[T]he length 
of an award of durational alimony may not be modified except under exceptional circumstances 
and may not exceed the length of the marriage.')." 
 2.  "Accordingly, we reverse and remand for the circuit court to correct the period of the 
durational alimony award to reflect the length of the marriage." 
Egle v. Krinsk, 141 So.3d 781 (Fla. 2d DCA 2014) 
 

Third District 

TRIAL COURT ABUSED ITS DISCRETION IN AWARDING FORMER WIFE 
DURATIONAL ALIMONY WITHOUT MAKING THE REQUISITE FINDINGS FOR 
SUCH AN AWARD. 
 
 The Former Husband challenged the trial court's award of durational alimony to the 
Former Wife.  The Wife ultimately confessed error: "Regarding the alimony award, Former Wife 
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concedes error because the final judgment lacks the factual findings required under section 
61.08(2), Florida Statutes (2013)." 
Hammad v. Hammad, 146 So.3d 532 (Fla. 5th DCA 2014) 
 
IMPROPER TO SET LENGTH OF DURATIONAL ALIMONY PAYMENT BEYOND 
THE LENGTH OF THE PARTIES' MARRIAGE; STATUTORY LIMIT IS NOT 
SUBJECT TO EQUITABLE ARGUMENT. 
 
 The Former Husband challenged the parties' final judgment of dissolution of marriage.  
The Husband did not provide a transcript to the appellate court.  However, as to the issue of 
durational alimony, the Former Husband contested the fact that the award exceeded the length of 
the parties' marriage.  Regarding the alimony, the District Court reversed: 
 1.  "Section 61.08(7) specifies that the length of an award of durational alimony 'may not 
be modified except under exceptional circumstances and may not exceed the length of the 
marriage.'" 
 2.  "We reject the Former Wife's argument that under exceptional circumstances, the term 
of an award of durational alimony may exceed the duration of the marriage." 
 3.  "This 'equitable' argument fails because of the clarity of the statute." 
 4.  "We affirm the final judgment of dissolution of marriage in all respects except one.  
That portion of the award of durational alimony setting the term of the monthly payments at 48 
months is reversed and remanded for a reduction to 40 months, the statutory limit." 
Diaz v. Diaz, 39 FLW D2525 (Fla. 3d DCA 2014) 
 

Fourth District 

TRIAL COURT DID NOT ABUSE ITS DISCRETION IN AWARDING DURATIONAL 
ALIMONY RATHER THAN PERMANENT ALIMONY IN THE DISSOLUTION OF A 
LONG TERM MARRIAGE. 
 
 The parties to this proceeding were married for approximately nineteen years.  In 
determining alimony, the court examined the Former Wife's employability and earning potential. 
The Former Husband earned $200,000 per year while the Former Wife worked as a teacher.  The 
Former Wife claimed that she left her teaching position in 2004 due to health concerns.  The 
Former Husband claimed that there was no agreement between the parties that the Former Wife 
would never return to work and that there had been no determination that she was incapable of 
returning to work. 
 The Former Wife's vocational counselor stated that due to her medical condition and her 
role as a caretaker for the children, the Former Wife was one hundred percent unemployable.  
The Former Husband's vocational counselor alleged that the Former Wife could expect to earn 
$10 to $15 per hour if she were to return to work.  The trial court then awarded the Former Wife 
durational alimony for fifteen years at $4200 per month.  The Former Wife appealed.  As to the 
alimony award, the District Court affirmed: 
 1.  "Though it is undisputed that this case involves a long-term marriage, the trial court 
found that 'durational alimony is warranted and that no other form of alimony is appropriate.'  
We hold that this was not an abuse of discretion." 
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 2.  "The Final Judgment indicates that the trial court considered each of the factors 
enumerated in section 61.08(2) when fashioning the alimony award." 
 3.  "It is apparent from the Final Judgment that the trial court questioned Former Wife's 
claim that she was unable to work due to illness and believed that her voluntary unemployment 
negated her need for support on a permanent basis." 
 4.  "The trial court is granted considerable discretion with regard to an alimony award 
and we are loathe to second guess the trial court's ruling where, as here, the statutory factors 
were considered." 
 5.  "Moreover, the trial court's findings were sufficient to rebut the presumption favoring 
permanent alimony."  
 6.  "Thus, we affirm the Final Judgment with respect to the durational alimony award." 
Fichtel v. Fichtel, 141 So.3d 593 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN AWARDING DURATIONAL ALIMONY TO THE WIFE 
ABSENT FINDINGS THAT PERMANENT ALIMONY WAS INAPPROPRIATE AND 
THAT PARTIES HAD NEED AND ABILITY TO PAY. 
 
 The parties to this proceeding were first divorced in October of 1991 but later remarried 
in October 1994.  The parties had four children, three of which are still minors.  Upon separation 
in May 2010, the Husband filed a petition for dissolution of marriage in June of 2010.  After the 
Wife filed a counter-petition, the case was set for trial for July 2013.   Ultimately, the court also 
determined that the Wife was entitled to durational alimony and child support.  In awarding the 
Wife durational alimony, the court did not provide the requisite findings as to need and ability to 
pay.  Additionally, the court failed to determine whether an award of permanent alimony was 
suitable for the parties' marriage.  The Wife appealed.  As to the durational alimony, the District 
Court reversed: 
 1.  "[T]he trial court failed to make the required findings to support its award of 
durational, rather than permanent, alimony." 
 2.  "The trial court's failure to make findings of fact relative to all the statutory factors for 
an alimony award is reversible error." 
 3.  "Although the trial court listed the statutory factors in the final judgment of support, it 
failed to list any factual findings relating to those factors or to the conclusion that the Wife has a 
need for alimony and the Husband has an ability to pay." 
 4.  "This was an abuse of discretion that needs to be rectified on remand." 
Julia v. Julia, 146 So.3d 516 (Fla. 4th DCA 2014) 
 

Fifth District 
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C.  Bridge-the-Gap Alimony 

 
First District 

TRIAL COURT ERRED IN TERMINATING BRIDGE-THE-GAP ALIMONY UPON 
WIFE'S REMARRIAGE WHERE PARTIES' MARITAL SETTLEMENT AGREEMENT 
CLEARLY PROVIDED THAT SAID ALIMONY WAS NON-MODIFIABLE. 
 
 The parties were divorced in May 2010, after a four and one-half year marriage.  The 
parties' marital settlement agreement was adopted by the trial court and incorporated into the 
final judgment.  Per the marital settlement agreement, the Former Husband was to pay the 
Former Wife $500 per month for three years.  Such amount and durations were to be non-
modifiable.  Despite the agreement, the Former Husband only made two payments, each totaling 
$235.  In May 2011, the trial court entered an order that found the Former Husband in default in 
the amount of $5,197.97.  The order required the Former Husband to pay the Former Wife $50 
per month in addition to the $500 per month in alimony.  Despite the order, the Former Husband 
failed to pay aforementioned amounts.  The Former Wife remarried in April of 2011.  In June 
2012, the Former Wife filed another motion to enforce the Former Husband's alimony payments.  
Said motion was followed by an amended motion in January 2013, pertaining to the same issue.  
The Former Husband argued that he did not owe alimony to the Former Wife due to the Former 
Wife's remarriage, as his alimony obligation automatically terminated upon the Former Wife's 
remarriage.  Based on the language contained in the Florida statute, the trial court agreed with 
the Former Husband.  The Former Wife appealed the trial court's ruling as to the termination of 
alimony.  The District Court reversed: 
 1.  "First, it is well settled that in a dissolution of marriage proceeding, the parties are free 
to agree to obligations the trial court could not order in the absence of an agreement."   
 2. "Second, [a] marital settlement agreement is a contract subject to interpretation like 
any other contract. Where an agreement's terms are unambiguous, a court must treat the written 
instrument as evidence of the agreement's meaning and the parties' intention. A court must not 
isolate a single term or group of words and read that part in isolation. Rather, the goal is to arrive 
at a reasonable interpretation of the text of the entire agreement in order to accomplish the 
agreement's stated meaning and purpose." 
 3.  "Third and finally, as the Florida Supreme Court ruled in Underwood v. Underwood, 
64 So. 2d 281 (Fla. 1953), '[i]t is not what [the alimony] is called but what it is that fixes its legal 
status.  It is the substance and not the form which is controlling.'" 
 4.  "Applying these principles to the instant case, we conclude the language in paragraph 
2.1 of the parties' MSA is clear and unambiguous." 
 5.  "No provision was included stating the alimony would cease upon Former Wife's 
remarriage." 
 6.  "Although section 61.08(5) does contain that proviso, that fact is not determinative of 
our analysis.  The unambiguous language of the parties' agreement, and not the statute, controls 
here, and because the language of paragraph 2.1 is clear and unambiguous, we 'must treat the 
written instrument as evidence of the agreement's meaning and the parties' intention.'  To do 
otherwise would most certainly vault form over substance." 
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 7.  "Accordingly, we hold that Former Husband's obligation to pay Former Wife $500 per 
month for three years did not terminate upon Former Wife's remarriage." 
Taylor v. Lutz, 134 So.3d 1146 (Fla. 1st DCA 2014)  
 

Second District 

Third District 

Fourth District 

Fifth District 

D.  Rehabilitative Alimony 

 
First District 

Second District 

Third District 

Fourth District 

Fifth District 

E.  Temporary Alimony 

 
First District 

Second District 

Third District 

Fourth District 

Fifth District 

F.  Lump Sum Alimony 

  
First District 

Second District 



 29 

Third District 
 

Fourth District 

Fifth District 

G.  Enforcement 

  
First District 

Second District 

Third District 

Fourth District 

Fifth District 

H.  Security/Insurance 

 
First District 

TRIAL COURT ABUSED ITS DISCRETION IN REQUIRING FORMER HUSBAND TO 
OBTAIN LIFE INSURANCE TO SECURE HIS ALIMONY PAYMENT TO FORMER 
WIFE, WHERE AMOUNT OF LIFE INSURANCE WAS IN EXCESS OF AMOUNT 
FORMER HUSBAND COULD ACQUIRE. 
 
 The parties herein were married for approximately twenty-one years.  At the parties' final 
hearing, the trial court examined the issues of equitable distribution, alimony, child support, and 
attorney's fees.  Upon oral rulings on some of the aforementioned, the trial court instructed the 
parties' attorneys to provide proposals regarding the type of alimony the Former Husband should 
pay the Former Wife.  Nevertheless, ten months elapsed from the time of the final hearing until 
the trial court entered a final judgment.  Due to inconsistencies in the final judgment compared to 
the court's previous oral rulings, the Former Husband filed a motion for rehearing. 
 When the parties were unable to reconcile the final judgment with the court's prior oral 
rulings, the parties agreed to have a successor judge review the final hearing and issue another 
ruling.  Nevertheless, the trial court denied the Former Husband's motion, stating that there were 
no discrepancies in the final judgment as compared to the final hearing.  The trial court also 
ordered the Former Husband to obtain $500,000 in life insurance coverage to secure his alimony 
payment to the Former Wife.  The Former Husband appealed the life insurance requirement.  
Regarding the life insurance, the District Court reversed: 
 1.  "The trial court also ordered Former Husband to purchase $500,000 in life insurance 
coverage to insure payment of his obligations." 
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 2.  "Former Wife agrees this amount was in error because it exceeded the amount of 
insurance available to Former Husband." 
 3.  "Thus, on remand, the trial court is instructed to modify the final judgment to reflect a 
correct amount of life insurance for which Former Husband is obligated to purchase and 
maintain, giving due consideration to current circumstances." 
Schmidt v. Schmidt, 39 FLW D2243 (Fla. 1st DCA 2014) 
 

Second District 

Third District 

Fourth District 

Fifth District 
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I.  Modification 

 
First District 

TRIAL COURT'S DENIAL OF FORMER HUSBAND'S PETITION FOR ALIMONY 
MODIFICATION WITHOUT FINDINGS REVERSED WHERE TRIAL COURT 
DETERMINED FORMER HUSBAND'S CHANGE IN CIRCUMSTANCES DUE TO 
RETIREMENT WAS LEGITIMATE. 
 
 The Former Husband filed a petition for modification of his permanent alimony 
payments, alleging he planned to retire after 40 years of employment.  The Former Wife filed a 
counter-petition, seeking an increase in the alimony award as well as the amount of life insurance 
the Former Husband was required to carry in order to secure the alimony.  The Former Wife also 
sought an award of attorney's fees.  The trial court denied the modification petition and the 
counter-petition but reserved jurisdiction as to the attorney's fees.  The Former Husband 
appealed the trial court's denial of his petition for modification.  As to the petition, the District 
Court remanded: 
 1.  "'[P]ost-judgment retirement constitutes a change of circumstances which may be 
considered together with other relevant factors upon a petition to modify alimony.'"   
 2.  "In Pimm v. Pimm, 601 So.2d 534 (Fla. 1992), the court explained that, in deciding 
whether a party's intent to retirement [sic] is reasonable, the trial court: "must consider the 
payor's age, health, and motivation for retirement, as well as the type of work the payor performs 
and the age at which others engaged in that line of work normally retire… Even at the age of 
sixty-five or later, a payor spouse should not be permitted to unilaterally choose voluntary 
retirement if this choice places the receiving spouse in peril of poverty.  Thus, the court should 
consider the needs of the receiving spouse and the impact a termination or reduction of alimony 
would have on him or her.  In assessing those needs, the court should consider any assets which 
the receiving spouse has accumulated or received since the final judgment as well as any income 
generated by those assets." 
 3.  "Here, after conducting the foregoing analysis, the court found Former Husband had 
satisfied all of the Pimm criteria and that his plan to retire was reasonable and not for the 
intention of avoiding his alimony obligation." 
 4.  "In fact, in the portion of the judgment addressing Former Wife's request for an 
increase in alimony, the court said that, not only did Former Wife fail to present 'any evidence to 
support an increase in the alimony award.  To the contrary, the evidence presented does not even 
support keeping the alimony at its current level.'" 
 5.  "Despite these findings, the court denied Former Husband's request for a reduction in 
his alimony obligation.  The court provided no explanation for this decision, and we will not 
speculate as to the reason.  Instead, we remand for the trial court to explain its decision." 
Anderson v. Durham, 39 FLW D1747 (Fla. 1st DCA 2014) 
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TRIAL COURT INCORRECTLY DETERMINED THAT FORMER WIFE'S INCREASE 
IN INCOME DID NOT CONSTITUTE A SUBSTANTIAL CHANGE IN 
CIRCUMSTANCES MERITING DOWNWARD MODIFICATION OF ALIMONY. 
 
 The Former Husband was previously ordered to pay the Former Wife $1,700 per month 
in alimony.  When the Former Husband filed his petition for modification, the trial court 
determined that the Former Wife's monthly income had risen by $1,060 since the entry of the 
original alimony award.  Despite this increase in income, the Former Wife's monthly expenses 
exceeded her monthly income by $644.81.  Therefore, the trial court found the original award of 
$1,700 per month to be a reasonable amount based on the Former Wife's continuing need.  In so 
ruling, the trial court also noted that the Former Wife had extremely modest expenses and lived a 
lifestyle below that enjoyed during the parties' marriage.  The Former Husband then appealed the 
denial of his petition.  The District Court reversed: 
 1.  "Here, the improvement in the Former Wife's financial position appears to be a 
substantial change of circumstances. 
 2.  "The Former Wife's pre-alimony income has increased by sixty-three percent.  The 
record does not indicate what her expenses were at the time of the final judgment.  It does, 
however, indicate that the $1,700 award exceeds the Former Wife's current pre-alimony deficit 
by over $1,000." 
 3.  "Although the court explained that the amount of the Former Wife's current spending 
reflects a lifestyle below the standard established during the marriage, the court did not make 
findings to indicate what amount of spending would be commensurate with that lifestyle or what 
factors, if any, offset the substantial increase in the Former Wife's earnings." 
 4.  "While the Former Wife's financial situation has improved, the same has not been said 
for the Former Husband." 
 5.  "Assuming the Former Husband's ability to pay remains the same and considering the 
figures in the final judgment, we conclude that the finding of no substantial change of 
circumstances is inconsistent with the findings concerning the Former Wife's income and 
expenses." 
 6.  "In so ruling, we do not pass on whether modification is necessarily required at this 
time.  We simply conclude that the order is insufficient to support the result reached without 
further explanation." 
Wood v. Blunck, 39 FLW D2449 (Fla. 1st DCA 2014) 
 

Second District 
 

TRIAL COURT ERRED IN AUTOMATICALLY INCREASING FORMER HUSBAND'S 
ALIMONY PAYMENT TO PRE-MODIFICATION AMOUNT, AS TRIAL COURT 
BASED MODIFICATION SOLELY ON THE PARTIES' INCOME LEVELS 
RETURNING TO THE SAME LEVEL AS AT THE TIME OF THE FINAL JUDGMENT 
AND 2009 PETITION FOR MODIFICATION, 
 
 Former Husband appealed from the trial court's determination regarding his alimony 
payment to Former Wife.  The trial court determined that the Former Husband's alimony 
payments would automatically revert from $2000 to the $4000 pre-modification amount, so long 
as the Former Husband's income increased back to where it was at the time of the final judgment 
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as well as a 2009 petition for modification.  As to the alimony payment, the District Court 
reversed: 
 1.  "Generally, 'automatic changes in alimony payments based upon the occurrence of 
future events are…disfavored.'" 
 2.  "However, prospective modifications may be appropriate when they are 'carefully 
conditioned upon specifically articulated changes in circumstances which would virtually 
preclude the possibility of unfairness to either party.'" 
 3.  "The modification order only conditions the automatic increase in alimony on the 
parties' relative income levels, thereby ignoring the myriad factors that may impact Former 
Husband's future ability to pay. " 
 4.  "This automatic increase is especially concerning in light of its size."  
 5.  "Therefore, the modification order is reversed insofar as it provides for an automatic 
$2000 increase in Former Husband's monthly alimony obligation." 
Anderson v. Anderson, 39 FLW D681 (Fla. 2d DCA 2014) 
 

Third District 

Fourth District 
 

TRIAL COURT ERRED IN DETERMINING THAT FORMER HUSBAND'S 
DETERIORATION IN HEALTH DUE TO MULTIPLE SCLEROSIS DID NOT 
CONSTITUTE A CHANGE IN CIRCUMSTANCES UNACCOUNTED FOR BY THE 
PARTIES IN THEIR SETTLEMENT AGREEMENT. 
 
 The parties entered into a settlement agreement in 2000.  The agreement stated that the 
Former Husband would pay the Former Wife $5000 per month in permanent periodic alimony.  
The Former Husband had been diagnosed with Multiple Sclerosis (MS) at the time the parties 
entered into this agreement.  However, the Former Husband remained employed full time.   
 In 2011, upon the Former Wife filing a motion for contempt regarding alimony, the 
Former Husband filed a supplemental petition for modification of alimony.  In his petition, the 
Former Husband claimed that he had since involuntarily resigned from his position as chief 
financial officer due to his MS.  Further, he stated that due to an MS attack and seizure, his 
condition had worsened, claiming he had developed lesions on his brain and spinal cord that 
impacted his speech and physical functions.  
 At a hearing, the Former Husband testified that upon the initial diagnosis, he was told 
that MS was very unpredictable.  Approximately 12 years after his original diagnosis, a doctor 
informed him that he had "benign" MS and did not need medication.  After his MS attack in 
2011, he encountered difficulty speaking, breathing, and semi-permanent paralysis.  During his 
testimony, the Former Husband claimed he was having cognitive and emotional issues as well as 
suffering from fatigue and lack of bladder control.  Further, the Former Husband's neurologist 
testified to numerous impacts attributable to MS.  Most notably, the neurologist testified that the 
initial symptoms are not indicative of the impact MS will have.  
 Thereafter, the court denied the Former Husband's petition for modification.  The trial 
court based its decisions on the fact that the Former Husband had experienced symptoms from 
MS both before and after the parties' marriage.  The trial court noted that even if MS prevented 
him from maintaining certain employment, this impact was foreseeable at the time of the parties' 
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settlement agreement.  Given this, the trial court stated that the change in circumstances was a 
foreseeable and contemplated event and that the Former Husband failed to meet his burden.  The 
court did not consider any of the other elements necessary for modification.  The Former 
Husband appealed.  The District Court reversed: 
 1.  "Generally, a deterioration in health can support a reduction in the alimony 
obligation." 
 2.  "Whether it be a change in health or any other curveball life indiscriminately throws, 
predictability of the occurrence is the cornerstone to any analysis." 
 3.  "In [an earlier case] this court recognized the 'well-established principle that 
modification may not be based upon factors affecting income known to the parties at the time a 
final judgment is entered.'" 
 4.  "Here, the trial court essentially found that the neurologist's testimony established the 
likelihood of deterioration in those diagnosed with MS.  However… while the parties may have 
been aware of a particular possibility at the time they entered into the settlement agreement, this 
does not equate to knowledge of the 'character of the actual change and consequences to [the 
former husband's medical condition along with the resultant effect on his] income.'" 
 5.  "Additionally, there is no indication in the record that at the time he entered into the 
settlement agreement, the parties considered the possibility that the Former Husband's condition 
would deteriorate to the extent he would no longer be able to work." 
 6.  "The Former Wife argues that the Former Husband could have addressed his medical 
condition in the settlement agreement.  Our supreme court rejected such an argument in Pimm v. 
Pimm… where the changed circumstance was voluntary retirement.  Likewise, silence in the 
agreement here should not act as an automatic bar to the court's consideration of whether the 
Former Husband's alleged changed condition was sufficient to warrant modification." 
 7.  "Finally, we note that the trial court's denial of the modification petition was based 
'particularly' on the court's finding that the Former Husband failed to meet a heavier burden 
because the subject alimony award was set by an agreement between the parties.  However, the 
applicable statute was amended in 1993 to provide that the proof required in modification 
proceedings involving alimony set by agreement versus alimony set by the court is the same."   
 8.  "Based on the foregoing, we find the trial court erred in denying the modification 
petition based on its finding that the Former Husband was aware of the likelihood that his 
medical and financial conditions would worsen." 
Garvey v. Garvey, 138 So.3d 1115 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN FAILING TO CONSIDER THE POTENTIAL REDUCTION 
IN FORMER HUSBAND'S EXPENSES UPON PAYING OFF CERTAIN LOANS; 
FURTHER, INCLUDING THAT SUCH A CHANGE WAS ANTICIPATED IN THE 
FINAL JUDGMENT PREVENTED THE FORMER WIFE FROM MODIFYING THE 
ALIMONY IF THE CHANGE IN CIRCUMSTANCES WERE TO OCCUR. 
 

The parties were married for approximately nineteen years prior to the Former Wife 
filing for divorce.  Throughout the marriage, the Former Wife earned the substantial income for 
the family while the Former Husband worked as a home inspector.  As to assets, the parties 
owned a home, two properties in North Carolina, cars, and a large retirement savings. 
 The parties stipulated to equitable distribution.  Further, the parties agreed that the 
Former Husband would be entitled to permanent alimony.  The Former Husband was to be 
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awarded the marital home as well as the vehicle he drove during the marriage.  The Former Wife 
desired that the mortgage and home equity line of credit ("HELOC") on the marital home as well 
as the money owed on the Former Husband's vehicle be distributed to her, as she did not want 
the monthly payments on the aforementioned debts to be included in the Former Husband's 
alimony.  The Former Husband wanted the aforementioned debts allocated to him and desired 
the court to consider the monthly expenses of paying off these debts when determining his 
alimony award. 
 The trial court allocated the debt associated with the Former Husband's vehicle to the 
Former Wife.  However, it included the mortgage and HELOC on the marital home in its award 
of alimony to the Former Husband.  In addition to awarding the Former Husband alimony, the 
trial court included language stating that if the Former Husband pays off the mortgage or another 
significant item of expense, then such a change in finances will not be considered unanticipated.  
The Former Wife appealed.  The District Court agreed and reversed: 
 1.  "The well-established law regarding modification of an alimony award is that '[i]n 
order to modify an alimony award, a movant must show: 1) a substantial change of 
circumstances; 2) that the change was not contemplated at the time of the final judgment; and 3) 
that the change is sufficient, material, involuntary, and permanent in nature.'" 
 2.  "Accordingly, based on the language contained in Paragraph 33, Former Wife cannot 
move to modify her alimony obligations when Former Husband pays off the mortgage or any 
other large expense (such as the HELOC) because such changes in circumstances were expressly 
anticipated by the court at the time it made its alimony award." 
 3.  "By awarding Former Husband alimony to cover the monthly expenses of the 
mortgage and HELOC, the court effectively refused to consider the likely reduction of Former 
Husband's expenses once the loans were paid off." 
 4.  "Because the court's award had the effect of ignoring Former Husband's probable 
future change in circumstances, it was improper and paradoxical for it to state that, at the same 
time, it did anticipate such future changes." 
 5.  "Accordingly, we reverse and remand the trial court's final judgment with instructions 
to remove Paragraph 33." 
Aquilina v. Aquilina, 141 So.3d 597 (Fla. 4th DCA 2014) 
 
TRIAL COURT DID NOT ERR IN DISMISSING FORMER HUSBAND'S PETITION 
FOR MODIFICATION PREMISED UPON THE WIFE'S ALLEGED SUPPORTIVE 
RELATIONSHIP, AS PARTIES' SETTLEMENT AGREEMENT LIMITED THE 
MODIFICATION OF ALIMONY TO CIRCUMSTANCES SOLELY INVOLVING THE 
FORMER HUSBAND'S HEALTH OR BUSINESS. 
 
 The parties divorced after seventeen years of marriage.  In 2007, the court entered a final 
judgment, which incorporated the parties' marital settlement agreement.  Said agreement ordered 
Former Husband to pay permanent alimony to the Former Wife in the amount of $2000 per 
month, until Former Husband turned 62.  Apart from the Former Husband's age, the alimony was 
only to terminate upon the Former Wife's remarriage or the death of either party. 
 Article XII in the parties' agreement established circumstances in which the alimony 
could be modified.  Said circumstances included unforeseen circumstances as to the Former 
Husband's health or business, and even still only when the Former Husband received no business 
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income due to the aforementioned unforeseen situations.  Moreover, the parties also 
acknowledged that they relinquished all rights to other forms of alimony.   
 Sometime after the entry of the final judgment, the Former Husband petitioned for 
modification or termination of his alimony payments.  The Former Husband based this 
modification on the Former Wife engaging in a supportive relationship in which she cohabitated 
and comingled her assets.  The Former Wife filed a motion to dismiss the petition, claiming that 
the parties' settlement agreement was clear as to when the Former Husband's alimony was 
modifiable.  The trial court entered an order dismissing his petition with prejudice, reasoning that 
cohabitation was something that was contemplated but not addressed in the agreement.  The 
Former Husband appealed.  The District Court affirmed: 
 1.  "Under section 61.14(1)(b)1., Florida Statutes (2012), a court may reduce or terminate 
alimony if a supportive relationship has existed between the obligee and a person with whom the 
obligee resides." 
 2.  "A supportive relationship is a relationship that 'takes the financial place of a marriage 
and necessarily decreases the need of the obligee.'" 
 3.  "The parties may waive this statutory right to seek modification of alimony provisions 
in a settlement agreement if the language in the agreement clearly and unambiguously expresses 
waiver or if the interpretation of the agreement as a whole can lead to no other conclusion but 
waiver.'"   
 4. "Waiver, in this context, encompasses not only the intentional or voluntary 
relinquishment of a known right, but also conduct that warrants an inference of the 
relinquishment of a known right."   
 5.  "In this case, the Agreement's Article XII unambiguously provided that Former 
Husband's alimony obligation would be 'non-modifiable' absent 'unforeseen circumstances' 
involving the deterioration of Former Husband's health or business." 
 6.  "Both parties acknowledged that they had been informed that other grounds for 
modification existed.  To allow modification in this circumstance would eviscerate the term 'non-
modifiable.'" 
 7.  "Here, Article XII of the Agreement 'in clear and express terms' limits modification to 
situations involving the deterioration of Former Husband's health or business.  The language 
leaves no room for interpretation and makes it clear that the parties contemplated no other 
circumstances where the amount of alimony could be modified." 
Elbaum v. Elbaum, 141 So.3d 658 (Fla. 4th DCA 2014) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN MODIFYING BUT NOT 
TERMINATING FORMER HUSBAND'S ALIMONY OBLIGATION DESPITE A 
SUBSTANTIAL CHANGE IN CIRCUMSTANCES WHERE FORMER WIFE'S ONLY 
SOURCE OF INCOME WAS ALIMONY PAYMENT. 
 
 The parties herein dissolved their marriage in 2007.  In the parties' final judgment, the 
parties' marital settlement agreement mandated the Former Husband pay the Former Wife $2,000 
per month in alimony, either until the Former Wife remarried or one of the parties deceased.  In 
addition to the alimony, the Former Husband was responsible for contributing $80 per month for 
the Former Wife's prescription medications.  Throughout the parties' marriage, the Former Wife 
never obtained employment. 
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 Despite the parties' agreement, the Former Husband was found in contempt in 2009 and 
2010 due to his failure to pay alimony.  In February 2011, the Former Husband was over $20,000 
behind in his payments.  Further, the Former Wife was forced to seek medical coverage for her 
prescriptions through the Health Care District.  The Former Husband then filed his petition for 
modification or termination of alimony in October 2012.  The Former Husband claimed that a 
substantial change in circumstances had occurred because he suffered a heart attack in August of 
2011.  Due to the heart attack, the Social Security Administration considered the Former 
Husband disabled.  Further, the Former Husband's business had to be closed because he could no 
longer engage in the required physical labor.  Upon the Former Wife filing an objection to the 
Former Husband's petition, the parties went before a general magistrate. 
 The general magistrate determined that the Former Husband's heart attack resulted in a 
great loss of income from his original $120,000 salary at the time of the parties' divorce.  
Moreover, of the $1,949 per month in disability that the Former Husband received from Social 
Security, $900 was taken out of the disability payments for the Former Husband's alimony 
payment.  The general magistrate also noted that the Former Wife was completely dependent on 
the alimony payments and was not yet able to receive Social Security. 
 Although the court acknowledged that the closing of the Former Husband's business was 
a substantial change in circumstances meriting a modification of alimony, the court noted that 
the Former Wife's need had to be balanced against such a change in circumstances.  Therefore, 
the court decreased the Former Husband's alimony payment from $2,000 to $900 per month and 
discontinued his requirement to pay $80 per month for the Former Wife's prescriptions.  The 
Former Husband appealed the modification.  The District Court reversed: 
 1.  "In determining the extent of modification, the trial court should consider those factors 
listed in section 61.08, Florida Statutes, to the extent that they are relevant in a modification 
proceeding." 
 2.  "Here, the trial court considered these factors when it concluded that the Former Wife 
had no other source of income, yet the Former Husband had some income." 
 3.  "Given these factors, the trial court's efforts to provide some support to the Wife by 
approximately dividing the income (although the Former Husband still receives more than the 
Former Wife) is not an abuse of discretion." 
 4.  "This case is most similar to [an earlier case] which involved the award of alimony in 
a 15 ½ year marriage.  The trial court [therein] had not equalized the parties' income without 
regard to the factors of need and ability contained in section 61.08, Florida Statutes.  Instead, the 
court had determined that equalization was appropriate after applying those factors." 
 5.  "The Former Husband also relies on Rosecan v. Springer… in claiming that '[i]t is 
against the law to order or authorize income sharing as a basis to set an appropriate amount of 
alimony.'  He misreads Rosecan." 
 6.  "Here, there is no question that the Former Wife is totally dependent upon alimony for 
her support.  There is no proof that she has any ability to work, and she has substantial medical 
disabilities." 
 7.  "There is no reason that the Former Wife should be left completely destitute, and the 
Former Husband have all of the resources available to both parties." 
 8.  "Just as in [the earlier case], both parties are 'in an equally miserable situation of not 
having enough money to sustain the lifestyle that they both enjoyed during the course of the 
marital relationship.'" 
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 9.  "How the trial court balanced the need and ability in this case was appropriate, 
including leaving open the ability of the Former Husband to petition for a future reduction 
should the Former Wife qualify for social security benefits." 
Albu v. Albu, 39 FLW D2400 (Fla. 4th DCA 2014) 
 

Fifth District 

TRIAL COURT ERRED IN INTERPRETING FORMER HUSBAND'S PETITION FOR 
MODIFICATION AS A PETITION FOR TERMINATION OF ALIMONY, AS TRIAL 
COURT HAD ADEQUATE NOTICE THAT SAID PETITION DID NOT SOLELY SEEK 
TERMINATION OF FORMER HUSBAND'S ALIMONY PAYMENT 
 
 The Former Husband contests the final judgment on his supplemental petition for 
modification of alimony and Former Wife's motion for civil contempt/enforcement, contending 
that the trial court improperly interpreted his petition for modification as a petition seeking 
termination of alimony.  Regarding the petition for modification, the District Court reversed: 
 1.  "The Former Husband correctly argues that the trial court erred by narrowly 
construing his modification petition as a request to terminate alimony, thus rejecting his request 
for modification." 
 2.  "Both his modification petition and the pretrial stipulation put the Former Wife and 
the court on notice that the Former Husband was seeking modification or termination." 
 3.  "Additionally, the Former Husband argues, and the Former Wife correctly concedes, 
that the trial court evaluated the evidence using an incorrect burden of proof." 
 4.  "Accordingly, we reverse that portion of the trial court's order denying the Former 
Husband's petition to modify or terminate alimony and remand with directions that the trial court 
reconsider the issue applying the correct burden of proof." 
Ellisen v. Ellisen, 39 FLW D2442 (Fla. 5th DCA 2014) 

 

J.  Supportive Relationships 

 
First District 

Second District 
 

Third District 
 



 39 

Fourth District 

TRIAL COURT DID NOT ERR IN DISMISSING FORMER HUSBAND'S PETITION 
FOR MODIFICATION PREMISED UPON THE WIFE'S ALLEGED SUPPORTIVE 
RELATIONSHIP, AS PARTIES' SETTLEMENT AGREEMENT LIMITED THE 
MODIFICATION OF ALIMONY TO CIRCUMSTANCES SOLELY INVOLVING THE 
FORMER HUSBAND'S HEALTH OR BUSINESS. 
 
 The parties divorced after seventeen years of marriage.  In 2007, the court entered a final 
judgment, which incorporated the parties' marital settlement agreement.  Said agreement ordered 
Former Husband to pay permanent alimony to the Former Wife in the amount of $2000 per 
month, until Former Husband turned 62.  Apart from the Former Husband's age, the alimony was 
only to terminate upon the Former Wife's remarriage or the death of either party. 
 Article XII in the parties' agreement established circumstances in which the alimony 
could be modified.  Said circumstances included unforeseen circumstances as to the Former 
Husband's health or business, and even still only when the Former Husband received no business 
income due to the aforementioned unforeseen situations.  Moreover, the parties also 
acknowledged that they relinquished all rights to other forms of alimony.   
 Sometime after the entry of the final judgment, the Former Husband petitioned for 
modification or termination of his alimony payments.  The Former Husband based this 
modification on the Former Wife engaging in a supportive relationship in which she cohabitated 
and comingled her assets.  The Former Wife filed a motion to dismiss the petition, claiming that 
the parties' settlement agreement was clear as to when the Former Husband's alimony was 
modifiable.  The trial court entered an order dismissing his petition with prejudice, reasoning that 
cohabitation was something that was contemplated but not addressed in the agreement.  The 
Former Husband appealed.  The District Court affirmed: 
 1.  "Under section 61.14(1)(b)1., Florida Statutes (2012), a court may reduce or terminate 
alimony if a supportive relationship has existed between the obligee and a person with whom the 
obligee resides." 
 2.  "A supportive relationship is a relationship that 'takes the financial place of a marriage 
and necessarily decreases the need of the obligee.'" 
 3.  "The parties may waive this statutory right to seek modification of alimony provisions 
in a settlement agreement if the language in the agreement clearly and unambiguously expresses 
waiver or if the interpretation of the agreement as a whole can lead to no other conclusion but 
waiver.'"   
 4.  "Waiver, in this context, encompasses not only the intentional or voluntary 
relinquishment of a known right, but also conduct that warrants an inference of the 
relinquishment of a known right."   
 5.  "In this case, the Agreement's Article XII unambiguously provided that Former 
Husband's alimony obligation would be 'non-modifiable' absent 'unforeseen circumstances' 
involving the deterioration of Former Husband's health or business." 
 6.  "Both parties acknowledged that they had been informed that other grounds for 
modification existed.  To allow modification in this circumstance would eviscerate the term 'non-
modifiable.'" 
 7.  "Here, Article XII of the Agreement 'in clear and express terms' limits modification to 
situations involving the deterioration of Former Husband's health or business.  The language 
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leaves no room for interpretation and makes it clear that the parties contemplated no other 
circumstances where the amount of alimony could be modified." 
Elbaum v. Elbaum, 141 So.3d 658 (Fla. 4th DCA 2014) 
 

Fifth District 

TRIAL COURT'S FINAL ORDER WAS NOT FOUNDED ON COMPETENT 
SUBSTANTIAL EVIDENCE SUPPORTING THE FORMER WIFE'S CLAIM OF A 
CONTINUED NEED FOR ALIMONY WHERE THE FORMER WIFE WAS IN A 
SUPPORTIVE RELATIONSHIP AND HAD ALSO INHERITED SUBSTANTIAL 
FUNDS. 
 
 A final judgment for the dissolution of the parties' sixteen-year marriage was entered in 
1983.  At the time of the final judgment, the Former Wife was awarded $650 per month in 
permanent alimony.  In 2012, twenty-nine years after the entry of the final judgment, the Former 
Husband requested a reduction or termination of his alimony, citing his retirement and 
substantial decrease in income as justification.  The Former Husband also alleged that the 
Former Wife's lifestyle had enhanced due to an inheritance from the estates of her deceased 
mother and daughter as well as a through a supportive relationship.   
 Following an evidentiary hearing, the trial judge found that the Former Wife was living 
in a supportive relationship.  Further, the court determined that the Former Wife had inherited 
$300,000 from her daughter's estate.  The trial court ordered the reduction of the Former 
Husband's alimony to the amount of $450 per month, basing its decision solely on the 
inheritance. The Former Husband appealed the denial to terminate his alimony obligation. The 
District Court reversed: 
 1.  "A review of a trial court's decision under section 61.14(1)(b), Florida Statutes (2012), 
is a mixed question of law and fact that requires a mixed standard of review." 
 2.  "The trial court must make factual findings and determine whether those facts 
establish a 'supportive relationship.'" 
 3.  "If the trial court concludes that a 'supportive relationship' exists, it has the discretion 
to reduce or terminate the alimony obligation." 
 4.  "As a result, we review the trial court's factual findings to determine whether they are 
supported by competent, substantial evidence, but the trial court's interpretation and application 
of the law should be reviewed de novo." 
 5.  "If the court decides that a supportive relationship exists, we review the court's 
decision to reduce or terminate alimony for an abuse of discretion." 
 6.  "Here, the court properly found the existence of a supportive relationship." 
 7.  "At that point, the burden of proof of the continued need for alimony shifted to the 
Former Wife.  The Former Wife failed to satisfy that burden." 
 8.  "The records lacks competent substantial evidence that the Former Wife still needs 
financial support from the Former Husband." 
 9.  "The Former Husband is under no obligation to help support the Former Wife's 
cohabitant." 
 10.  "Moreover, the trial court did not consider an additional $370,000 that the Former 
Wife inherited from her mother." 
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 11.  "This, coupled with her ability to make substantial gifts ($30,000 to her son and a 
half interest in the $44,000 recreational vehicle to the cohabitant), demonstrates that the Former 
Wife no longer needs alimony." 
 12.  "For these reasons, we conclude that the final order lacks competent substantial 
evidence to support the Former Wife's continued need for alimony. Therefore, we reverse and 
remand for the trial court to enter an order terminating the Former Husband's alimony 
obligation." 
Gregory v. Gregory, 128 So.3d 926 (Fla. 5th DCA 2014) 
 

K.  Amount 

  
First District 

TRIAL COURT DID NOT ABUSE ITS DISCRETION IN DETERMINING HUSBAND 
HAD VOLUNTARILY RETIRED BUT STILL MAINTAINED A GREATER EARNING 
CAPACITY THAN THE WIFE; FACTUAL FINDINGS NOT REQUIRED WHERE 
ALIMONY IS DENIED. 
 
 The Husband appealed the trial court's final judgment alleging that the trial court abused 
its discretion in imputing income to him and denying his request for alimony.  Further, the 
Husband asserted that the trial court failed to make any further findings once it denied his claim 
for alimony.  Regarding the alimony, the District Court affirmed: 
 1.  "The Husband fails to show that the trial court abused its discretion by imputing 
income to him when denying his request for alimony." 
 2.  "In fact, the court did not impute income to him, but instead merely found that his 
retirement was voluntary and that he has a greater earning capacity than the Wife." 
 3.  "Nor was the trial court required to make findings of fact supporting its denial, beyond 
its finding that neither party had an actual need for alimony or maintenance, as required by 
section 61.08(1), Florida Statutes (2012)." 
 4.  "The court would have been required to make findings based upon the factors in 
section 61.08(2) only if the court had concluded that one of the parties was entitled to alimony." 
Ballard v. Ballard, 39 FLW D1670 (Fla. 1st DCA 2014) 
 
TRIAL COURT ABUSED ITS DISCRETION BY AWARDING WIFE RETROACTIVE 
CHILD SUPPORT WITHOUT ACCOUNTING FOR THE HUSBAND'S PAYMENT 
FOR THE CHILDREN'S HEALTH INSURANCE; FURTHER, TRIAL COURT ABUSED 
ITS DISCRETION IN FAILING TO IMPUTE INCOME TO THE HUSBAND WHERE 
HUSBAND HAD VOLUNTARILY RETIRED. 
 
 The Husband appealed and the Wife cross-appealed from the trial court's award of 
retroactive child support as well as the trial court's failure to impute income to the Husband when 
calculating the Husband's child support obligation.  As to the award of retroactive child support 
and the imputation of income, the District Court reversed: 
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 1.  "The trial court acknowledged in the final judgment, and the Wife concedes on appeal, 
that the Husband paid for the children's health insurance between July and December 2012." 
 2.  "The trial court should have deducted the amount the Husband paid from the 
retroactive child support he owes the Wife." 
 3.  "The trial court also abused its discretion by determining the amount of the Husband's 
child support obligation without imputing income to him." 
 4.  "Section 61.30(2)(b), Florida Statutes (2012), provides that '[m]onthly income shall be 
imputed to an unemployed or underemployed parent if such unemployment or underemployment 
is found by the court to be voluntary on that parent's part, absent a finding of fact by the court of 
physical or mental incapacity or other circumstances over which the parent has no control.'" 
 5.  "The trial court expressly found in the final judgment 'that the Husband's retirement 
from Civil Service in April 2012 was voluntary,' and that he 'did not present any medical 
testimony that his retirement was not voluntary.'" 
 6.  "Having made these findings, the court was required to go through the process 
outlined in the remainder of subparagraph (2)(b) to determine the amount of income to impute to 
the Husband." 
Ballard v. Ballard, 39 FLW D1670 (Fla. 1st DCA 2014) 
 
TRIAL COURT ERRED IN COMPUTING FORMER WIFE'S ALIMONY AWARD 
BASED ON FORMER WIFE'S UNFOUNDED EXPENSES; FURTHER, TRIAL COURT 
DID NOT MAKE NECESSARY FINDINGS AS TO THE ALIMONY AWARD 
AMOUNT. 
 
 The parties were married for approximately twenty-one years.  At the parties' final 
hearing, the trial court examined the issues of equitable distribution, alimony, child support, and 
attorney's fees.  Upon oral rulings on some of the aforementioned, the trial court instructed the 
parties' attorneys to provide proposals regarding the type of alimony the Former Husband should 
pay the Former Wife.  Thereafter, ten months elapsed from the time of the final hearing until the 
trial court entered a final judgment.  Due to inconsistencies in the final judgment compared to the 
court's previous oral rulings, the Former Husband filed a motion for rehearing. 
 When the parties were unable to reconcile the final judgment with the court's prior oral 
rulings, the parties agreed to have a successor judge review the final hearing and issue another 
ruling.  Nevertheless, the trial court denied the Former Husband's motion, stating that there were 
no discrepancies in the final judgment as compared to the final hearing.  In doing so, the trial 
court ratified the $3,750.00 per month in permanent periodic alimony to the Former Wife.  The 
Former Husband appealed the alimony award.  The District Court reversed: 
 1.  "The court gave no basis for the specific amount of $3,750.00 per month awarded 
beyond a finding that the parties had each acquired various debts…. This alone warrants reversal 
and remand." 

2.  "Also, presumably the amount of need the court calculated included the mortgage, 
taxes, and insurance payments on the marital home.  As discussed earlier, however, in the court's 
oral pronouncements, it found Former Husband was responsible for those expenses and, even 
then, only until the house was sold within six months of the youngest child reaching majority." 
 3.  "Furthermore, as we have already addressed, the court's oral pronouncement with 
respect to the parties' other respective debt obligations differed from what the court included in 
the final judgment." 
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 4.  "And, as Former Husband argues, Former Wife admitted at trial that Former Husband 
was actually paying a number of the debts she included on her financial affidavit as her own 
debts." 
 5.  "Finally, it is unclear whether the trial court considered that it also awarded Former 
Wife 33% of Former Husband's monthly military pension when it determined the alimony 
award." 
 6.  "Because of these deficiencies in the final judgment, none of which were addressed by 
the successor court, we reverse the alimony judgment and remand for the court to assess this 
amount in light of the aforementioned discrepancies between the oral pronouncements and 
written judgment, including debt allocation, mortgage responsibility, and disposition of the 
marital home." 
Schmidt v. Schmidt, 39 FLW D2243 (Fla. 1st DCA 2014) 

 
Second District 

AWARD OF RETROACTIVE ALIMONY WAS IMPROPER WHERE AWARD NOT 
SUPPORTED BY COMPETENT SUBSTANTIAL EVIDENCE OF WIFE'S NEED 
DURING THE TIME AT ISSUE. 
 
 The parties to this proceeding enjoyed a twenty-two year marriage. The Former Husband 
served in the military while the Former Wife worked as a nurse manager.  The Former Wife filed 
for divorce in 2010.  In the parties' final judgment, the Former Wife was awarded $29,423 in 
retroactive alimony as well as $1000 per month in durational, periodic alimony for five years.  In 
calculating the monies owed, the Former Wife's CPA, Mr. Miller, conducted the majority of the 
calculations.  The Former Husband appealed the court's award of retroactive alimony.  The 
District Court held: 
 1.  "Though we affirm the judgment in its allowance of retroactive alimony, in reviewing 
the record, we must agree with Former Husband that the amount of retroactive alimony awarded 
was error."  
 2.  "Although the final judgment cites to the schedule prepared by Mr. Miller, the 
amounts therein are not all supported by competent, substantial evidence." 
 3.  "Rather, it appears that Mr. Miller did not look to Former Wife's need during this time 
period but rather added the net disposable income attributed to each party together and decided 
Former Wife was entitled to an amount that is forty-five percent of the total.  That percentage 
does not appear to have any basis in the record." 
 4.  "While the final judgment says Former Wife testified to her need of this amount, 
Former Wife never actually quantified any amounts." 
 5.  "Thus, there is a dearth of competent evidence of both Former Wife's need for this 
amount and the reason for the percentage awarded to her." 
 6.  "Accordingly, we are compelled to reverse this portion of the judgment and remand 
for further proceedings to determine the amount of retroactive alimony." 
Lafferty v. Lafferty, 134 So.3d 1142 (Fla. 2d DCA 2014) 
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IN DETERMINATION OF ALIMONY AWARD, TRIAL COURT ERRED IN FAILING 
TO MAKE THE REQUIRED FINDINGS OF FACT FOR APPELLATE REVIEW AS TO 
THE HUSBAND'S ABILITY TO PAY. 
 
 After thirty years of marriage, the Former Wife filed for divorce in December 2009.  
Based on the parties' request, the trial court determined equitable distribution but reserved 
jurisdiction to determine alimony at a later date.  The partial final judgment was entered on 
December 8, 2011, and affirmed on August 10, 2012.   
 The equitable distribution established that the income-producing properties owned by the 
parties would be awarded to the Former Husband.  The Former Wife was awarded the marital 
home, while the Former Husband remained responsible for the mortgage payments thereon.  
Additionally, the Former Husband was ordered to pay the Former Wife an equalization payment 
in the amount of $240,033.   
 Thereafter, the trial court held more hearings regarding the issue of alimony.  Upon 
entering the final judgment, the trial court determined that the Former Wife had established a 
need for permanent periodic alimony.  In determining the award, the trial court noted that the 
Former Wife earns $8.62 per hour, working thirty to thirty-five hours per week.  Further, the trial 
court noted, based on the testimony of an employment expert, that the Former Wife could make 
$9 to $10 per hour.  Rather than determining the Former Wife's actual income, however, the trial 
court relied upon the Former Wife's financial affidavit and the $2500 per month the Former Wife 
receives in temporary alimony, leaving her with a $930 deficit per month.  Although the trial 
court did recognize the Former Husband's ability to pay, the trial court failed to specify the 
Former Husband's actual income.  Again, the trial court used the Former Husband's financial 
affidavit in its determinations.  Further, although the trial court acknowledged that the Former 
Husband claimed a monthly deficit, the trial court did not identify the amount of said deficit.  
Instead, the trial court noted that the Former Husband's obligation to pay $550 per month for the 
Former Wife's health insurance would soon terminate.  The trial court then awarded $1800 in 
permanent periodic alimony to the Former Wife.  The Former Husband appealed.  The District 
Court reversed: 
 1.  "Here, based on the findings included in the instant record, we cannot perform an 
adequate appellate review to determine whether the parties' incomes and expenses are properly 
calculated or whether the awards based on those calculations are correct." 
 2.  "We do note, however, that the CPA's cash flow analysis, which was admitted into 
evidence, designates the Former Husband's 'cash flow available for personal lifestyle (incl. 
mortgage re: tax and ins. on residences)' as $7467 per month.  The Former Husband's financial 
affidavit notes that the two residential mortgage obligations he must pay pursuant to the 
equitable distribution total $3831 per month." 
 3.  "After paying the court ordered $1800 a month in periodic alimony and these 
mortgage obligations, the Former Husband is left with approximately $1800 a month for his total 
living expenses." 
 4.  "These observations raise the question of whether the Former Husband does, in fact, 
have the ability to pay $1800 a month in court-ordered permanent periodic alimony."   
 5.  "But due to the trial court's lack of findings on the record, we cannot make such a 
determination at this time.  Accordingly, we reverse and remand for the trial court to make the  
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necessary findings of fact that will enable us to give an appropriate appellate review to the issue 
of the Former Husband's ability to pay the amount ordered." 
Rutan v. Rutan, 142 So.3d 1 (Fla. 2d DCA 2014) 
 
TRIAL COURT ERRED IN DETERMINING ALIMONY WAS APPROPRIATE 
ABSENT ANY EVIDENCE THAT THE REQUISITE FINDINGS HAD BEEN MADE AS 
TO THE FORMER HUSBAND'S ABILITY TO PAY. 
 
 The Former Husband appealed from the trial court's decision to award alimony to the 
Former Wife.  Specifically, the Former Husband challenged the trial court's failure to make 
findings that he had the ability to pay the alimony award.  The District Court agreed and 
reversed: 
 1.  "In determining whether to award alimony or maintenance, the court shall first make a 
specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay alimony or maintenance." 
 2.  "The magistrate failed to make said specific factual findings, instead stating without 
any support that the Former Husband has the ability to pay." 
 3.  "Pursuant to the Former Husband's financial affidavit and his gross income as 
determined by the magistrate, the Former Husband has a monthly deficit even without 
considering alimony or child support." 
 4.  "Thus, even if the Former Wife established need, the trial court abused its discretion in 
accepting and adopting the magistrate's recommended order because there is no competent, 
substantial evidence to support the magistrate's determination that the Former Husband has the 
ability to pay." 
 5.  "Additionally, the magistrate based the alimony award primarily on the fact that there 
is a disparity in the parties' income.  However, '[a] trial court in a divorce proceeding is not 
required to equalize the financial position of the parties.'" 

6.  "Unfortunately the parties lived well beyond their means during the marriage and as a 
result incurred large debts.  It is also clear 'that both parties remain in a situation where their 
income cannot cover expenses.  Nonetheless, placing [the Former Husband] in a greater income 
deficiency will not solve either party's financial difficulties.'" 
Mills v. Johnson, 147 So.3d 1023 (Fla. 2d DCA 2014) 
 

Third District 

Fourth District 

TRIAL COURT DID NOT ERR IN CONSIDERING HUSBAND'S OBLIGATION ON 
DEBT ASSOCIATED WITH MARITAL HOME AND VEHICLE AWARDED TO HIM 
IN DETERMINING THE AMOUNT OF PERMANENT ALIMONY THE FORMER 
HUSBAND WOULD RECEIVE. 
 
 The parties were married for approximately 19 years prior to the Former Wife filing for 
divorce.  Throughout the marriage, the Former Wife earned the substantial income for the family 
while the Former Husband worked as a home inspector.  As to assets, the parties owned a home, 
owned two properties in North Carolina, cars, and a large retirement savings. 
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 The parties stipulated to equitable distribution.  Further, the parties agreed that the 
Former Husband would be entitled to permanent alimony.  The Former Husband was to be 
awarded the marital home as well as the vehicle he used during the marriage.  The Former Wife 
desired that the mortgage and home equity line of credit ("HELOC") on the marital home as well 
as the money owed on the Former Husband's vehicle be distributed to her, as she did not want 
the monthly payments on the aforementioned debts to be included in the Former Husband's 
alimony.  The Former Husband wanted the debts allocated to him and desired the court to 
consider the monthly expenses of paying off the debt when determining his alimony award. 
 The trial court allocated the debt associated with the Former Husband's vehicle to the 
Former Wife.  However, it included the mortgage and HELOC on the marital home in its award 
to the Former Husband.  The Former Wife appealed the trial court's decision to award the debt 
associated with the marital home to the Former Husband.  The District Court affirmed: 
 1.  "Generally, it is error to provide for an automatic, future change or termination of 
alimony based upon the anticipated occurrence of a future event.   
 2.  "This is because an alimony award based on a future occurrence rather than a present 
circumstance improperly shifts the burden of proof at a subsequent modification hearing." 
 3.  "However, there is an exception to this rule.  As we explained in [an earlier case]: 
'[A]n automatic reduction would not be improper where the evidence supports a finding that the 
receiving spouse's financial position will in fact change in the future.'" 
 4.  "While the cases relied on by Former Wife stand for the proposition that the court 
could have provided for automatic reduction of Former Husband's alimony upon satisfaction of 
the mortgage, they do not stand for the proposition that the court was required to do so." 
 5.  "As Former Husband established that he was obligated to pay the mortgage at the time 
his alimony award was fashioned, we hold that the court did not abuse its discretion in allocating 
the mortgage payment, and thus affirm the amount of the trial court's alimony award to Former 
Husband." 
Aquilina v. Aquilina, 141 So.3d 597 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN FAILING TO CONSIDER THE POTENTIAL REDUCTION 
IN FORMER HUSBAND'S EXPENSES UPON PAYING OFF CERTAIN LOANS; 
FURTHER, INCLUDING THAT SUCH A CHANGE WAS ANTICIPATED IN THE 
FINAL JUDGMENT PREVENTED THE FORMER WIFE FROM MODIFYING THE 
ALIMONY IF THE CHANGE IN CIRCUMSTANCES WERE TO OCCUR. 
 

The parties were married for approximately nineteen years prior to the Former Wife 
filing for divorce.  Throughout the marriage, the Former Wife earned the substantial income for 
the family while the Former Husband worked as a home inspector.  As to assets, the parties 
owned a home, two properties in North Carolina, cars, and a large retirement savings. 
 The parties stipulated to equitable distribution.  Further, the parties agreed that the 
Former Husband would be entitled to permanent alimony.  The Former Husband was to be 
awarded the marital home as well as the vehicle he drove during the marriage.  The Former Wife 
desired that the mortgage and home equity line of credit ("HELOC") on the marital home as well 
as the money owed on the Former Husband's vehicle be distributed to her, as she did not want 
the monthly payments on the aforementioned debts to be included in the Former Husband's 
alimony.  The Former Husband wanted the aforementioned debts allocated to him and desired 
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the court to consider the monthly expenses of paying off these debts when determining his 
alimony award. 
 The trial court allocated the debt associated with the Former Husband's vehicle to the 
Former Wife.  However, it included the mortgage and HELOC on the marital home in its award 
of alimony to the Former Husband.  In addition to awarding the Former Husband alimony, the 
trial court included language stating that if the Former Husband pays off the mortgage or another 
significant item of expense, then such a change in finances will not be considered unanticipated.  
The Former Wife appealed.  The District Court agreed and reversed: 
 1.  "The well-established law regarding modification of an alimony award is that '[i]n 
order to modify an alimony award, a movant must show: 1) a substantial change of 
circumstances; 2) that the change was not contemplated at the time of the final judgment; and 3) 
that the change is sufficient, material, involuntary, and permanent in nature.'" 
 2.  "Accordingly, based on the language contained in Paragraph 33, Former Wife cannot 
move to modify her alimony obligations when Former Husband pays off the mortgage or any 
other large expense (such as the HELOC) because such changes in circumstances were expressly 
anticipated by the court at the time it made its alimony award." 
 3.  "By awarding Former Husband alimony to cover the monthly expenses of the 
mortgage and HELOC, the court effectively refused to consider the likely reduction of Former 
Husband's expenses once the loans were paid off." 
 4.  "Because the court's award had the effect of ignoring Former Husband's probable 
future change in circumstances, it was improper and paradoxical for it to state that, at the same 
time, it did anticipate such future changes." 
 5.  "Accordingly, we reverse and remand the trial court's final judgment with instructions 
to remove Paragraph 33." 
Aquilina v. Aquilina, 141 So.3d 597 (Fla. 4th DCA 2014) 
 
TRIAL COURT FAILED TO CONSIDER WHETHER FORMER WIFE WOULD HAVE 
LEFT OVER FUNDS FROM THE SALE OF THE MARITAL HOME, WHICH FUNDS 
COULD BE DEEMED INVESTMENT ASSETS; FURTHER UPON FORMER WIFE'S 
PURCHASE OF A NEW HOME, TRIAL COURT SHOULD CONSIDER 
HOMEOWNERS' ASSOCIATION FEES. 
 

When the Former Wife and the Former Husband met, the Former Wife owned and ran a 
public relations firm in Boston while the Former Husband was general counsel at Central Maine 
Power.  Because of the parties' relationship, the Former Wife closed her firm and moved to 
Maine, whereupon it took her five years to restart her business.  When the Former Husband was 
laid off in 2000, he believed that his large severance pay would suffice for both the parties and 
informed the Former Wife that she could close her business.  Both parties then retired in 2000.  
After one year in retirement, the Former Husband began his own consulting business.  In 2010, 
he was offered a two-year employment contract at $400,000 with at least a $50,000 bonus.  
Sometime later, the Former Wife petitioned for divorce.  At the time of filing, the parties had 
substantial assets, including a home in Maine as well as an additional home in Vero Beach, 
Florida.  Further, the parties had investment and retirement accounts.  The Former Husband 
claimed that the parties lived off of the investment income and only used his salary for special 
circumstances. 
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 At the parties' trial, a vocational evaluator testified that he considered the Former Wife 
employable.  The evaluator based his conclusion on state agency wage data, internet statistics, 
the Former Wife's financial affidavit and answers to interrogatories, the parties' mediation 
outline, and the deposition transcript.  The evaluator claimed that the Former Wife was capable 
of earning between $40,000 and $50,000 per year.  The court then determined the parties' 
lifestyle needs, finding that the Former Husband and Former Wife required $13,840 and $10,300 
per month, respectively.  In dividing the assets, both parties received bank accounts, securities 
accounts, and retirement accounts as well as personal property and a one-half share of the sale 
proceeds from the sale of the Maine home.  The Former Wife also received over $835,000 in 
investment assets. 
 As to the Former Wife's potential employment, the court determined that she lacked the 
necessary skills to obtain the jobs identified by the evaluator.  The court proceeded to award the 
Former Wife permanent alimony in the amount of $11,648 per month in addition to a lump sum 
alimony payment.  The Former Husband filed a motion for rehearing, which the court denied.  
The Former Husband then appealed the court's failure to impute income from the sale proceeds 
of the Maine home to the Former Wife.  As to the sale proceeds, the District Court remanded: 
 1.  "Here, the Former Wife had possession of the Maine home until sold.  The court 
awarded each spouse one-half of the sale proceeds to purchase their respective new homes." 
 2.  "Even though the Former Wife had not purchased a home, she claimed homeowners' 
association fees as part of her living expenses." 
 3.  "While the home is occupied by the Former Wife, it is appropriate not to impute 
income.  However, on remand, if the Maine home has been sold, the court should consider 
whether the Former Wife purchased a home with the sale proceeds.  If she did, the court should 
consider whether there are funds from the sale that were not used to purchase the new home, 
which can now be considered investment assets so that the alimony amount reflects the potential 
interest income of the Former Wife." 

4.  "The court should also consider whether the Former Wife is still required to pay 
homeowners' association fees.   
Adelberg v. Adelberg, 142 So.3d 895 (Fla. 4th DCA 2014) 
 
TRIAL COURT FAILED TO CONSIDER INCOME FROM MARITAL RETIREMENT 
ACCOUNTS AND NON-MARITAL BANK ACCOUNTS IN DETERMINING FORMER 
WIFE'S NEED FOR ALIMONY. 
 

When the Former Wife and the Former Husband met, the Former Wife owned and ran a 
public relations firm in Boston while the Former Husband was general counsel at Central Maine 
Power.  Because of the parties' relationship, the Former Wife closed her firm and moved to 
Maine, whereupon it took her five years to restart her business.  When the Former Husband was 
laid off in 2000, he believed that his large severance pay would suffice for both the parties and 
informed the Former Wife that she could close her business.  Both parties then retired in 2000.  
After one year in retirement, the Former Husband began his own consulting business.  In 2010, 
he was offered a two-year employment contract at $400,000 with at least a $50,000 bonus.  
Sometime later, the Former Wife petitioned for divorce.  At the time of filing, the parties had 
substantial assets, including a home in Maine as well as an additional home in Vero Beach, 
Florida.  Further, the parties had investment and retirement accounts.  The Former Husband 
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claimed that the parties lived off of the investment income and only used his salary for special 
circumstances. 
 At the parties' trial, a vocational evaluator testified that he considered the Former Wife 
employable.  The evaluator based his conclusion on state agency wage data, internet statistics, 
the Former Wife's financial affidavit and answers to interrogatories, the parties' mediation 
outline, and the deposition transcript.  The evaluator claimed that the Former Wife was capable 
of earning between $40,000 and $50,000 per year.  The court then determined the parties' 
lifestyle needs, finding that the Former Husband and Former Wife required $13,840 and $10,300 
per month, respectively.  In dividing the assets, both parties received bank accounts, securities 
accounts, and retirement accounts as well as personal property and a one-half share of the sale 
proceeds from the sale of the Maine home.  The Former Wife also received over $835,000 in 
investment assets. 
 As to the Former Wife's potential employment, the court determined that she lacked the 
necessary skills to obtain the jobs identified by the evaluator.  The court proceeded to award the 
Former Wife permanent alimony in the amount of $11,648 per month in addition to a lump sum 
alimony payment.  The Former Husband filed a motion for rehearing, which the court denied.  
The Former Husband then appealed the court's award of permanent alimony. Regarding the 
alimony, the District Court reversed: 
 1.  "In considering an alimony award, a court must consider 'all sources of income 
available to either party.'  'Income' means any form of payment to an individual, regardless of 
sources, including, but not limited to: wages, salary,…annuity and retirement benefits, pensions, 
dividends, [and] interest.'   This includes payments received from IRA retirement accounts." 
 2.  "In [an earlier case], we held that the court did not err in including the IRA funds of a 
former wife, who was in her mid-fifties, as a source of income.  Here, the Former Wife turned 59 
before the trial.  By the time the court entered its final judgment, she was just two days shy of 59 
½ years old and would not have suffered any tax penalty from withdrawing funds from her IRA 
retirement accounts when the court-ordered alimony payments began in July 2012." 
 3.  "Similarly, if the Former Wife's non-marital bank account is interest-generating, it 
falls within the definition of income under section 61.046(8), and should be included in the 
calculation of the Former Wife's income." 
 4.  "She may not increase her alimony by shielding the interest accrued in the non-marital 
bank account from her income calculation." 
Adelberg v. Adelberg, 142 So.3d 895 (Fla. 4th DCA 2014) 
 

Fifth District 
 

TRIAL COURT ERRED IN FAILING TO DEDUCT REASONABLE AND ORDINARY 
EXPENSES ASSOCIATED WITH MAINTAINING RENTAL PROPERTY WHEN 
CALCULATING HUSBAND'S RENTAL INCOME FOR ALIMONY PURPOSES. 
 
 The Former Husband appealed from the amended final judgment of dissolution of 
marriage that awarded the Former Wife $2,5000 per month in permanent periodic alimony and 
distributed the parties' marital property.  In calculating the award of permanent periodic alimony, 
the trial court took into account the Former Husband's monthly income from a rental property.  
The trial court determined that the Former Husband's monthly income from his rental property 
was $1,650.  In calculating this amount, the trial court did not consider any expenses associated 
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with operation of the property, despite the Former Wife's testimony that the parties reserved 
approximately $825 of the rental payments each month for the payment of repairs, upkeep, and 
taxes.  With respect to the calculation of the rental income, the District Court remanded the issue 
to the trial court:  
 1.  "A trial court's determination of whether portions of payments from income-producing 
assets—including rental payments—constitute income for purposes of calculating alimony 
should be conducted on a case-by-case basis, and not overturned absent a showing that no 
competent evidence supports the determination." 
 2.  "In Betancourt v. Betancourt, 50 So. 3d 768 (Fla. 2d DCA 2010), the second district 
held that 'the trial court erred in adding the gross rental income from the [rental property] to the 
Husband's employment income without a corresponding deduction for the mortgage and utility 
expenses.'" 
 3.  "As in the present case, the appellant in Bentacourt did not itemize the income and 
upkeep expenses on his financial affidavit.  However, the appellant in Bentacourt 'testified in 
substantial detail at the final hearing concerning the income and expenses' of the rental property." 
 4.  "[The Wife] argues that [the Husband] did not provide comparable detail, but fails to 
consider her own testimony regarding the net rental income from the property." 
 5.  "In the instant case, we do not believe the lower court's calculation of income from the 
Old Dominion property reflects that the monthly maintenance expenses exhaust half of the rental 
expenses.  Consequently, we do not find there is competent, substantial evidence to support 
$1,650 in rental income applied as monthly income to Appellant." 
Hodge v. Hodge, 129 So.3d 441 (Fla. 5th DCA 2014)  
 
TRIAL COURT ERRED IN FAILING TO PROPERLY CONSIDER INCOME-
EARNING ASSETS DISTRIBUTED AS PART OF  EQUITABLE DISTRIBUTION 
WHEN DETERMINING NEED AND ABILITY TO PAY FOR ALIMONY PURPOSES. 
 
 The Former Husband herein appeals from the entry of an Amended Final Judgment of 
Dissolution of Marriage awarding the Former Wife $2,500 per month in permanent periodic 
alimony and distributing the parties' marital property.  The Amended Final Judgment attributed 
amounts of return to certain assets and distributed the assets equally between the parties.  
Specifically, the Amended Final Judgment established the following: the CSC Ameriprise 
Rollover generated $1,692 per month; the TIAA-CREF account generated $1,692 per month; the 
Dreyfuss liquid assets generated $160 per month; the TIAA-CREF annuity generated $138.16 
per month; and the Northwestern life insurance policy generated $465 per month. Moreover, in 
determining its final calculation of the Former Wife's income, the Amended Final Judgment 
failed to include income from any of the above-mentioned assets.  Concerning the trial court's 
failure to consider income-earning assets in the alimony award, the District Court reversed: 

1.  "The appropriate standard of review in a dissolution of marriage is abuse of 
discretion." 
 2.  "The trial court abuses its discretion only where no reasonable person would take the 
view it adopts based upon the evidence before it." 
 3.  "A trial court has considerable discretion in determining an award of alimony." 

4.  "Failing to attribute the income from property being distributed to that party when 
determining need and ability to pay is reversible error." 
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5.  "The supreme court held that section 61.08(2), Florida Statutes, requires a trial court 
to consider all sources of income—including equitably-distributed assets—when determining 
alimony awards." 
 6.  "In the present case, the trial court failed to consider how the equitable distribution 
scheme disposed of income-earning assets." 
 7.  "The lower court's calculation of [the Husband's] monthly income results in an 
estimate of $9,627.72, including in full those assets later split evenly with [the Wife].  The lower 
court also failed to include equitably-distributed property in its estimate of [the Wife's] income." 
 8.  "After reviewing the Amended Final Judgment, we conclude that the lower court's 
conclusions are not based on competent, substantial evidence.  Considering that the lower court's 
award of $2,500 in monthly alimony was based on its estimate that Appellant's monthly income 
will be 'over $9,000,' the validity of that award is questionable."  
 9.  "Both parties' income estimates must be revised to reflect the equitable distribution of 
income-earning assets." 
Hodge v. Hodge, 129 So.3d 441 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN PROVIDING WIFE WITH INSUBSTANTIAL AMOUNT 
OF ALIMONY, AS WIFE WAS FORCED TO USE FUNDS RECEIVED IN EQUITABLE 
DISTRIBUTION TO COVER HER LIVING EXPENSES.  
 
 After attending mediation, the parties entered into a Partial Mediated Settlement 
Agreement, whereby the Husband was given sole ownership of the marital home.  The Husband 
agreed to refinance the home and provide the Wife with an additional $4000 based on the 
proceeds.  When the parties could not agree as to alimony or attorney's fees, the case was set for 
trial.  At trial, the Wife claimed she had severe arthritis in her spine and as such, was incapable 
of obtaining a job.  The Wife testified that she receives $1,189 per month in disability payments.  
Additionally, the Wife claimed that in order to obtain a comparable residence to the marital 
home, the Wife would need approximately $850 per month.  According to the Husband's tax 
returns, his income ranged from $91,000 to over $101,000 from 2007 to 2011.  The Husband's 
2012 W-2 stated he made $94,289.  The Husband, however, testified that he only made $72,000 
per year.  The Husband claimed that this was due to a decrease in travel expenses and overtime 
earnings.  The trial court ruled that the Husband was to pay the Wife $300 per month in bridge-
the-gap alimony for two years.  The trial court further stated that the Wife would have additional 
funds based on the parties' settlement, which would help her secure a new residence.  The Wife 
would also receive $1450 per month from the Husband's pension in six years.  The Wife 
appealed and the District Court reversed: 
 1.  "In its final order, the trial court acknowledged that Ms. Beal's disability prevents her 
from working and that her disability payments are her sole source of income.  In the very next 
sentence, the trial court found that "[Ms. Beal] will be receiving $4000 within the next six 
months to help establish a residence."" 
 2.  "This $4,000 payment was a provision in the parties' mediated equitable distribution 
agreement, which makes no reference to show how Ms. Beal should use these funds." 
 3.  "Not only did the trial court expect Ms. Beal to deplete her assets to pay for living 
expenses, the trial court's findings suggest that Ms. Beal's equitable distribution assets played a 
significant role in determining the amount and type of alimony to award, since the amount of 
alimony awarded appears inadequate to cover her reasonable living expenses." 
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 4.  "Florida law has consistently held that, while equitable distribution can have an 
influence on alimony, a former spouse is not required to deplete her assets to provide for her 
living expenses.   
 5.  "Therefore, we reverse the trial court's alimony award and remand to the trial court to 
reconsider Ms. Beal's claim for alimony." 
Beal v. Beal, 146 So.3d 153(Fla. 5th DCA 2014) 
 

L.  Imputed Income 

 
First District 

Second District 

TRIAL COURT ERRED IN FAILING TO IMPUTE INCOME TO FORMER WIFE 
WHERE FORMER WIFE WAS POTENTIALLY VOLUNTARILY UNEMPLOYED. 
 
 Prior to the Former Wife filing for divorce in 2010, the parties were married for 
approximately twenty-two years.  The Former Husband served in the army while the Former 
Wife was a nurse manager for a hospital.  Sometime after resigning as nurse manager, Former 
Wife's Florida nursing license lapsed.  However, Former Wife did later obtain a valid South 
Carolina nursing license.  Despite her nursing license, Former Wife was unemployed at the time 
of the parties' trial, which Former Wife attributed to lack of job availability.  In determining the 
alimony award, the trial court did not impute income to the Former Wife.  The Former Husband 
appealed.  As to the failure to impute income, the District Court agreed and reversed: 
 1.  "In computing an alimony award where one spouse has become unemployed, the court 
must consider whether that change in circumstance was voluntary."   
 2.  "If so, the court must then determine the diligence of that spouse in finding additional 
income." 

3.  "When the court concludes that one spouse was voluntarily un- or underemployed and 
has not been diligent in finding replacement income, the court should, based on competent, 
substantial evidence, impute income to that party." 
 4.  "Where there is insufficient evidence to determine the amount to impute, there is a 
presumption based on the spouse's historical earnings that arises, though it can be rebutted by the 
spouse to whom income is imputed." 
 5.  "And in those cases where the court cannot use historical earnings, for example if 
there is evidence of changed circumstances, it should at least impute the minimum wage.   
 6.  "Thus, if the court determines on remand that Former Wife was voluntarily 
unemployed and if it determined that she has not been diligent in replacing that income, it must 
impute some income to her." 
Lafferty v. Lafferty, 134 So.3d 1142 (Fla. 2d DCA 2014) 
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TRIAL COURT ERRED IN FAILING TO ENFORCE PARTIES' STIPULATION 
PERTAINING TO ASSET DISTRIBUTION, AS PARTIES HAD APPORTIONED A 
VEHICLE AND VEHICLE'S DEBT TO WIFE AND STIPULATION WAS BINDING ON 
BOTH THE COURT AND THE PARTIES; ARGUMENT OF COUNSEL IS NOT 
EVIDENCE. 
 
 Before the parties attended their final hearing for dissolution of marriage, the parties 
agreed to the distribution of certain marital assets and liabilities.  Specifically, as to a 2007 GMC 
Acadia, the parties agreed that the Wife would receive the vehicle and its accompanying debt in 
the amount of $14,363.  In addition to the Acadia, the parties owned a 2006 Chevy Malibu, with 
a debt of $5,653.  The parties, however, could not agree on either vehicle's value.  When the 
parties testified at the final hearing as to the Acadia's value, the Wife alleged that the vehicle was 
worth $7500 while the Husband claimed the vehicle was worth $8215.  Further, the Wife 
stipulated that the Malibu was worth $4900 while the Husband claimed the vehicle was worth 
$7146.  The trial court then scheduled a telephonic hearing to flesh out the vehicle distribution.   

At the telephonic hearing, the Wife's attorney stated that the Acadia's value had decreased 
to a mere $1000 due to destruction of the vehicle's engine and transmission.  The Wife's attorney 
then contended that the Acadia be awarded to the Husband and the Malibu be awarded to the 
Wife.  The Husband's attorney objected, stating that the parties had already stipulated that the 
Acadia would be awarded to the Wife.  Moreover, the Husband's attorney requested that the 
award of the Arcadia properly reflect the new $1000 value.   

The court then ruled as to the final equitable distribution.  The court awarded the Malibu 
and its respective debt to the Wife but awarded the Acadia and its accompanying debt to the 
Husband.  The court also valued the Acadia and the Malibu based on the Wife's numbers and 
refused to make any modifications to the Acadia's value without testimony under oath.  The 
Husband appealed.  The District Court reversed: 

1.  "Stipulations regarding equitable distribution that are properly entered into are binding 
on the court as well as the parties." 

2.  "As for the valuation of the Acadia, that was not part of the parties' stipulation and 
was the subject of trial testimony.  The later unsworn representation by the Wife's counsel that 
the value of the Acadia had decreased from $7500 to $1000 between the time of the final hearing 
and the telephonic hearing was not a sufficient basis on which to revalue the vehicle.  Thus, the 
court correctly declined to revalue the vehicle on this basis." 

3.  "But there is no dispute that the parties properly entered into the stipulation regarding 
the equitable distribution of many of their assets and liabilities.  As a result, the trial court erred 
in refusing to enforce that portion of the stipulation that provided the Acadia and its associated 
debt would be distributed to the Wife." 

4.  "Accordingly, we reverse the equitable distribution scheme and remand with 
directions for the court to distribute the Acadia and its associated debt to the Wife." 
Porter v. Porter, 39 FLW D2580 (Fla. 2d DCA 2014)  
 

Third District 
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Fourth District 

TRIAL COURT ERRED IN FAILING TO IMPUTE INCOME TO FORMER WIFE 
WHERE WIFE ADMITTED SHE WAS VOLUNTARILY UNEMPLOYED AND 
EXPERT TESTIMONY ESTABLISHED HER ABILITY TO OBTAIN A JOB; COURT 
CANNOT RELY ON MARITAL PROMISE THAT ONE SPOUSE WOULD NOT NEED 
TO WORK IN DETERMINING AN ALIMONY AWARD. 
 
 When the Former Wife and the Former Husband met, the Former Wife owned and ran a 
public relations firm in Boston while the Former Husband was general counsel at Central Maine 
Power.  Because of the parties' relationship, the Former Wife closed her firm and moved to 
Maine, whereupon it took her five years to restart her business.  When the Former Husband was 
laid off in 2000, he believed that his large severance pay would suffice for both the parties and 
informed the Former Wife that she could close her business.  Both parties then retired in 2000.  
After one year in retirement, the Former Husband began his own consulting business.  In 2010, 
he was offered a two-year employment contract at $400,000 with at least a $50,000 bonus.  
Sometime later, the Former Wife petitioned for divorce.  At the time of filing, the parties had 
substantial assets, including a home in Maine as well as an additional home in Vero Beach, 
Florida.  Further, the parties had investment and retirement accounts.  The Former Husband 
claimed that the parties lived off of the investment income and only used his salary for special 
circumstances. 
 At the parties' trial, a vocational evaluator testified that he considered the Former Wife 
employable.  The evaluator based his conclusion on state agency wage data, internet statistics, 
the Former Wife's financial affidavit and answers to interrogatories, the parties' mediation 
outline, and the deposition transcript.  The evaluator claimed that the Former Wife was capable 
of earning between $40,000 and $50,000 per year.  The court then determined the parties' 
lifestyle needs, finding that the Former Husband and Former Wife required $13,840 and $10,300 
per month, respectively.  In dividing the assets, both parties received bank accounts, securities 
accounts, and retirement accounts as well as personal property and a one-half share of the sale 
proceeds from the sale of the Maine home.  The Former Wife also received over $835,000 in 
investment assets. 
 As to the Former Wife's potential employment, the court determined that she lacked the 
necessary skills to obtain the jobs identified by the evaluator.  The court proceeded to award the 
Former Wife permanent alimony in the amount of $11,648 per month in addition to a lump sum 
alimony payment.  The Former Husband filed a motion for rehearing, which the court denied.  
The Former Husband appealed the court's failure to impute income to the Former Wife. The 
District Court agreed and reversed: 
 1.  "'[T]he amount of income a spouse may be able to earn is a factor the court should 
consider in determining an alimony award.'" 
 2.  "'A court may impute income where a party is willfully earning less and the party has 
the capability to earn more by the use of his [or her] best efforts.'" 
 3.  "The court should consider the wife's work history, her occupational qualifications, 
and the prevailing earnings in the community for the type of jobs for which the wife is 
qualified." 
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 4.  "Here, the couple had been married for seventeen years.  The Former Wife was 
unemployed when the petition for dissolution was filed.  To impute a specific amount of income, 
it is unnecessary to prove that an employer would actually hire the spouse."   
 5.  "Because the Former Wife admitted that she does not intend to look for a job, and 
expert testimony established that she qualified for the available jobs, her unemployment was 
self-imposed, and the court erred in not imputing income to her." 
 6.  "While the Former Wife might have relied on the promise she would not have to work 
while the couple was married, that promise cannot be the only factor considered by the court in 
determining an alimony award." 
Adelberg v. Adelberg, 142 So.3d 895 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN IMPUTING INCOME TO THE WIFE ABSENT ANY 
FINDINGS THAT THE WIFE'S UNEMPLOYMENT WAS WILLFUL; MOREOVER, 
TRIAL COURT FAILED TO CONSIDER WIFE'S CLAIM THAT SHE HAD BEEN 
PERSISTENTLY SEEKING EMPLOYMENT. 
 
 The parties to this proceeding were first divorced in October of 1991 but later remarried 
in October 1994.  The parties had four children, three of which are still minors.  Ultimately, the 
court determined an equitable distribution scheme and ruled that the Wife was entitled to 
durational alimony and child support.  Further, in determining the Wife's alimony award, the 
court imputed income to the Wife in the amount of $45,000.  The Wife appealed the imputation 
of income.  The District Court agreed and reversed: 
 1.  "[In] imputing income to the Wife in the amount of $45,000 per year, the trial court 
neglected to make any findings with respect to whether the Wife's unemployment at the time of 
the hearing was 'voluntary,' nor did the court address the Wife's evidence that she has been 
making 'diligent and bona fide efforts to find employment.'" 
 2.  "This court has determined that both inquiries are necessary in imputing income and 
that '[t]he spouse claiming income should be imputed to the unemployed or underemployed 
spouse bears the burden of showing both employability and that jobs are available.'" 
Julia v. Julia, 146 So.3d 516 (Fla. 4th DCA 2014) 
 

Fifth District 

 

M.  Miscellaneous 

  
First District 

Second District 

Third District 

Fourth District 



 56 

Fifth District 

TRIAL COURT ERRED IN FAILING TO DEDUCT REASONABLE AND ORDINARY 
EXPENSES ASSOCIATED WITH MAINTAINING RENTAL PROPERTY WHEN 
CALCULATING HUSBAND'S RENTAL INCOME FOR ALIMONY PURPOSES. 
 
 The Former Husband appealed from the amended final judgment of dissolution of 
marriage that awarded the Former Wife $2,5000 per month in permanent periodic alimony and 
distributed the parties' marital property.  In calculating the award of permanent periodic alimony, 
the trial court took into account the Former Husband's monthly income from a rental property.  
The trial court determined that the Former Husband's monthly income from his rental property 
was $1,650.  In calculating this amount, the trial court did not consider any expenses associated 
with operation of the property, despite the Former Wife's testimony that the parties reserved 
approximately $825 of the rental payments each month for the payment of repairs, upkeep, and 
taxes.  With respect to the calculation of the rental income, the District Court remanded the issue 
to the trial court:  
 1.  "A trial court's determination of whether portions of payments from income-producing 
assets—including rental payments—constitute income for purposes of calculating alimony 
should be conducted on a case-by-case basis, and not overturned absent a showing that no 
competent evidence supports the determination." 
 2.  "In Betancourt v. Betancourt, 50 So. 3d 768 (Fla. 2d DCA 2010), the second district 
held that "the trial court erred in adding the gross rental income from the [rental property] to the 
Husband's employment income without a corresponding deduction for the mortgage and utility 
expenses." 
 3.  "As in the present case, the appellant in Bentacourt did not itemize the income and 
upkeep expenses on his financial affidavit.  However, the appellant in Bentacourt 'testified in 
substantial detail at the final hearing concerning the income and expenses' of the rental property." 
 4.  "[The Wife] argues that [the Husband] did not provide comparable detail, but fails to 
consider her own testimony regarding the net rental income from the property." 
 5.  "In the instant case, we do not believe the lower court's calculation of income from the 
Old Dominion property reflects that the monthly maintenance expenses exhaust half of the rental 
expenses.  Consequently, we do not find there is competent, substantial evidence to support 
$1,650 in rental income applied as monthly income to Appellant." 
Hodge v. Hodge, 129 So.3d 441 (Fla. 5th DCA 2014)  
 
IN DETERMINING ALIMONY ARREARAGE, TRIAL COURT ERRED IN FAILING 
TO CONSIDER THE FORMER'S WIFE'S NEED AND THE FORMER HUSBAND'S 
ABILITY TO PAY DURING THE RETROACTIVE TIME PERIOD. 
 
 The parties were married for over seventeen years.  The Former Wife has a bachelor's 
degree and, prior to the marriage, worked at unspecified jobs for approximately five to six 
dollars per hour.  The Former Husband is a veterinarian, owning his own practice.  The Former 
Wife worked for the Former Husband's practice at various times, without pay, and also managed 
the parties' Blimpie franchise from 2004 until it closed in 2008.   
 Even after the Former Wife commenced the dissolution proceedings, the parties and their 
two children resided together in the marital home.  From the time that the Former Wife filed the 
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petition for dissolution of marriage to the time the parties sold the marital home in February 
2011, the Former Husband supplied the Former Wife with $6,021.83 per month.  This amount 
included money for household bills and the mortgage payment.  Upon the sale of the marital 
home, the Former Husband decreased his monthly contribution to $1,700. 
 In the trial court's final judgment, the court imputed income to the Former Wife at $10 
per hour and awarded the Former Wife $3,500 per month in durational alimony for eight years.  
In addition to the alimony award, the trial court determined that the Former Husband did not owe 
the Former Wife any retroactive child support or alimony. The Former Wife appealed the trial 
court's determination that the Former Husband was not in arrears.  Concerning the arrearage, the 
District Court reversed: 
 1.  "Like an award of alimony, an award of retroactive alimony must be based on the 
payor-spouse's ability to pay and the payee-spouse's need for alimony."  
 2.  "Likewise, in this case, the trial court did not make any findings of fact regarding 
Former Wife's need or Former Husband's ability to pay during the retroactive period." 
Motie v. Motie, 132 So.3d 1210 (Fla. 5th DCA 2014) 
 
 

III. APPEAL 

 
First District 

REQUEST FOR BELATED APPEAL DENIED, AS DISTRICT COURT DID NOT HAVE 
AUTHORITY TO GRANT BELATED APPEAL AND REMEDY IN CIVIL CASES 
REGARDING LACK OF TIMELY NOTICE AND FAILURE TO PROVIDE A COPY OF 
THE ORDER IS A 1.540(b) MOTION 
 
 The Petitioner requested a belated appeal.  The Petitioner claimed that she was not 
provided with a copy of the trial court's final order in the parties' divorce.  As to the belated 
appeal, the District Court held that it lacked authority to grant the requested relief: 
 1.  "As we held in [an earlier case], this court has no authority to grant a belated appeal in 
a civil proceeding." 
 2.  "In a civil case, where a party is 'not furnished a copy of the order and thus did not 
have timely notice of its entry, [that circumstance] does not extend the jurisdictional time limit 
for appeal." 
 3.  "Relief may be sought in the trial court by motion under Fla. R. C[iv]. P. 1.540(b) to 
set aside the order where no notice of its entry was given the parties, coupled with a request that 
a new order be entered so that the right of appeal is preserved." 
Sharpe v. Stanley, 146 So.3d 788 (Fla. 1st DCA 2014) 
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NON-FINAL ORDER THAT DENIED FORMER WIFE'S MOTION TO COMPEL 
PSYCHOLOGICAL EVALUATION OF HUSBAND WAS NON-REVIEWABLE 
WHERE ORDER FAILED TO ESTABLISH PARTIES' TIMESHARING; FURTHER, 
COURT LACKED JURISDICTION FOR CERTIORARI REVIEW, AS ANY 
POTENTIAL HARM COULD BE CURED BY APPEAL 
 
 The Former Wife sought review of a non-final order that denied her motion to compel the 
Former Husband to undergo a psychosexual evaluation, which stemmed from the parties' current 
disagreement on timesharing with the minor children.  As to the appeal, the District Court 
dismissed: 
 1.  "We do not have jurisdiction to review the order by appeal because the order did not 
determine the parties' timesharing rights."   
 2.  "We do not have jurisdiction to review the order by certiorari because the order 
merely denies a discovery request and any resulting harm can be remedied on appeal…  
Accordingly, we dismiss this appeal for lack of jurisdiction." 
Goslin v. Preisser, 148 So.3d 869 (Fla. 1st DCA 2014) 
 
FORMER HUSBAND'S CHALLENGE TO TRIAL COURT'S RESERVATION AS TO 
ATTORNEY'S FEES DEEMED PREMATURE. 
 
 The Former Husband filed a petition for modification of alimony, alleging a change in 
circumstances due to his plan to retire after 40 years of employment.  The Former Wife filed a 
counter-petition, seeking an increase in alimony as well as in the amount of life insurance the 
Former Husband must provide to secure the alimony obligation.  In addition, the Former Wife 
requested an award of attorney's fees.  The trial court denied the petitions but reserved 
jurisdiction as to the award of attorney's fees.  The Former Husband appealed the trial court's 
reservation on fees.  As to the fees, the District Court dismissed:  "We dismiss Former Husband's 
appeal of that portion of the final order retaining jurisdiction of Former Wife's request for an 
award of attorney's fees as premature." 
Anderson v. Durham, 39 FLW D1747 (Fla. 1st DCA 2014) 
 
TRIAL COURT ERRED IN FAILING TO INCORPORATE PRIOR CHILD SUPPORT 
PAYMENTS MADE WITHIN THE CONTESTED RETROACTIVE TIME PERIOD; 
ERROR GOING TO FOUNDATION OF CASE IS FUNDAMENTAL ERROR. 
 
 The Mother sought child support from the Father for the parties' minor child.  The 
Mother claimed that the Father was behind in child support by 31 months.  However, when the 
Florida Department of Revenue calculated the amount of child support owed, the computation 
did not account for payments made by the Father during the contested time period.  The 
Appellant then filed this appeal based on the retroactive child support calculation.  As to the 
child support, the District Court reversed: 
 1. "Based on evidence provided by the [M]other, the Department determined that the 
Appellant owed 31 months of retroactive child support." 
 2. "However, in determining the amount of retroactive support owed, the 
Department failed to include any child support payments made by the Appellant during that 31-
month time period.  Failing to include this amount was error." 
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 3.  "Because this error goes to the foundation of this case, it is fundamental." 
Gillislee v. Florida Department of Revenue, 150 So.3d 294 (Fla. 1st DCA 2014) 
 
TRIAL COURT DID NOT ERR IN HOLDING FORMER HUSBAND IN CONTEMPT 
WHERE FORMER HUSBAND FAILED TO OBTAIN LIFE INSURANCE POLICY 
NAMING THE FORMER WIFE AS BENEFICIARY, PAY THE FORMER WIFE 
ALIMONY, AND SATISFY CREDIT CARD BALANCE; WHERE ERROR BY THE 
COURT APPEARS FOR THE FIRST TIME ON THE FACE OF A FINAL ORDER, 
AGGRIEVED PARTY MUST PRESERVE ISSUE FOR APPELLATE PURPOSES BY 
REHEARING MOTION. 
 
 The Former Husband was found to be in violation of several previous orders.  
Specifically, said orders mandated the Former Husband obtain a life insurance policy in the 
amount of $150,000, which would name the Former Wife as beneficiary; expunge a Lowes credit 
card in addition to remove the Former Wife's name from the card's account; and pay the Former 
Wife alimony.  The Former Husband alleged he provided competent, substantial evidence as to 
his failure to comply with the aforementioned requirements.  The trial court, however, 
determined that the Former Husband did not offer substantial proof to demonstrate he was unable 
to secure the life insurance, pay the credit card off, or contribute toward his $15,000 alimony 
arrearage.  Given this, the trial court established a $500 purge.  The Former Husband appealed.  
The District Court affirmed: 
 1.  "If the obligor defaults and contempt proceedings ensue, the obligor's burden is to 
overcome the presumption with evidence that circumstances beyond the obligor's control have 
arisen, rendering him or her unable to comply with the prior order." 
 2.  "As to the Former Husband's argument that the trial court erred by failing to find he 
had the present ability to pay the $500 purge amount, we conclude he failed to preserve the issue 
for appeal." 
 3.  "He is correct in asserting that a finding of present ability to pay is required…. And 
the order on appeal does not expressly make such a finding, though the record includes the 
Former Husband's financial affidavit showing $511 cash on hand.  However, where an error by 
the court appears for the first time on the face of a final order, a party must alert the court of the 
error via a motion for rehearing or some other appropriate motion in order to preserve it for 
appeal." 
 4.  "Here, the Former Husband filed a notice of appeal the day after the trial court 
rendered the contempt order.  The record reflects the Former Husband did file a post-judgment 
objection and emergency motion to modify the date by which he had to pay the purge amount." 
 5.  "But he did so after filing the notice of appeal, when the trial court had no jurisdiction 
to amend the contempt order, and, in any event, he failed to bring the lack of findings to the 
court's attention." 
 6.  "Because the error was not properly preserved for appeal, and having affirmed the 
contempt determination as discussed above, we affirm the contempt order in toto." 
Williams v. Williams, 39 FLW D2490 (Fla. 1st DCA 2014) 
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Second District 

TRIAL COURT'S ORDER DETERMINING FORMER WIFE'S ENTITLEMENT TO 
FEES AND COSTS WITHOUT SETTING AMOUNT IS NON-FINAL AND NON-
APPEALABLE.   
 

The Former Husband appealed from the trial court's order on his supplemental petition 
for modification of alimony.  The order denied Former Husband's request for modification of 
alimony and ordered him to pay 100 percent of the Former Wife's trial attorney's fees and costs.  
The order, however, did not specify the amount of fees and costs.  With regard to the order, the 
District Court affirmed and further held:  "[W]e lack jurisdiction to review the award of 
attorney's fees and costs because an order determining entitlement to fees and costs without 
setting the amount is non-final and non-appealable.  
Greenberg v. Greenberg, 129 So.3d 740 (Fla. 2d DCA 2014) 
 
HUSBAND'S APPEAL OF TRIAL COURT'S AWARD OF ATTORNEY'S FEES AS 
SANCTIONS UNDER 57.105 FAILED FOR LACK OF RIPENESS, AS FINAL 
JUDGMENT DID NOT DETERMINE THE ACTUAL AMOUNT OF FEES FOR WHICH 
HUSBAND WAS TO BE RESPONSIBLE; APPELLATE COURT STATES THAT 
"OFFENSIVE BEHAVIOR DURING THE MARRIAGE" IS NOT A PROPER GROUND 
FOR 57.105 FEES. 
 
 The parties enjoyed a long-term marriage of approximately twenty-six years.  In the 
amended final judgment of dissolution of marriage, the trial court ordered the Husband to pay 
fifty percent of the Wife's "reasonable attorney's fees, costs and suit monies as a sanction" under 
section 57.105 of the Florida Statutes (2012).  The court further determined that payments were 
to be made to the Wife's law firm upon determination of a reasonable fee by either the parties or 
court order.  In the event that the parties could not come to an agreement, the trial court reserved 
jurisdiction on the issue of reasonableness.  The Husband appealed the award of attorney's fees.  
The District Court determined that the portion of the amended judgment pertaining to attorney's 
fees was not ripe and dismissed: 
 1.  "The trial court did make findings regarding the Husband's conduct during the 
marriage, as opposed to in the litigation, in abandoning the home.  The court found the 
Husband's behavior 'offensive.' " 

2.  "Nothing in section 57.105 allows for a sanction based on offensive behavior during a 
marriage." 
 3.  "However, because the amended judgment does not determine the actual amount of 
fees that the Husband is obligated to pay, that portion of the amended judgment is a non-final, 
non-reviewable order that is not ripe for appeal.   
 4.  "Accordingly, we dismiss the appeal as premature in part as to the attorney's fees 
portion of the amended judgment." 
Shadwick v. Shadwick, 132 So.3d 915 (Fla. 2d DCA 2014) 
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ORDER THAT ADDRESSED AN ENTITLEMENT TO FEES BUT FAILED TO 
DETERMINE THE AMOUNT OF FEES WAS NOT RIPE FOR APPEAL. 
 
 The Former Husband appealed from a supplemental final judgment which modified the 
parties' timesharing and child support as well as determined that the Former Wife was entitled to 
attorney's fees.  As to the award of attorney's fees, the District Court determined that the issue 
was not ripe and dismissed: 
 1.  "Because the trial court's ruling only addressed entitlement to fees and not the amount 
that the Former Husband is obligated to pay, that portion of the supplemental judgment is not 
ripe for appeal." 
 2.  "Thus, we dismiss the appeal in part as premature with respect to the attorney's fees 
portion of the supplemental final judgment." 
Alarcon v. Alarcon, 135 So.3d 542 (Fla. 2d DCA 2014) 
 

Third District 

APPELLATE COURT HAS JURISDICTION TO REVIEW ORDER ON FATHER'S 
SUPPLEMENTAL PETITION WHERE MOTHER APPEARED NUMEROUS TIMES 
BEFORE THE COURT AND THE MOTHER FILED RETURN OF SERVICE WITH 
THE COURT; NOTE: TEMPORARY TIME-SHARING ORDERS MAY BE APPEALED 
AS A "CHILD CUSTODY ORDER" UNDER RULE 9.130(a)(3)(c)(iii). 
 

The parties herein have one minor child.  The trial court entered an Interim Order 
Granting the Father's Supplemental Petition to Establish Parental Responsibility, Visitation, and 
Parenting Plan/Time Sharing Schedule.  The interim order gave the Father time-sharing rights to 
see the minor child.  The Mother appealed the trial court's Interim Order, alleging a lack of 
jurisdiction.  With regard to jurisdiction over the Mother, the District Court affirmed: 
 1.  "Because this order grants the Father visitation rights, we have jurisdiction. See Fla. 
R. App. P. 9.130(a)(3)(c)(iii)(granting appellate jurisdiction over non-final orders that determine 
'the right to immediate monetary relief or child custody in family law matters')." 
 2.  "The record reflects that the Mother appeared many times before the trial court, both 
in person and through counsel, and a return of service stating that the [M]other had been served 
in this action was filed with the trial court on September 8, 2009.  Therefore, the trial court 
clearly had jurisdiction over the Mother at all times in the lower court proceedings." 
AbouElSeoud v. Elbadrawi, 133 So.3d 1079 (Fla. 3d DCA 2014) 
 
WHERE MOTHER FAILED TO FILE RESPONSIVE PLEADINGS, ATTEND 
HEARING OR CONTEST SUPPLEMENTAL PETITION, MOTHER WAIVED 
OBJECTIONS TO THE RELIEF REQUESTED AND FAILED TO PRESERVE ANY 
OBJECTIONS. 
  

The Mother appeals an Interim Order Granting Former Husband's Supplemental Petition 
to Establish Parental Responsibility, Visitation, and Parenting Plan/Time Sharing Schedule.  Said 
order gave the Father visitation rights to see the minor child.  The Mother appealed the trial 
court's Interim Order.  The District Court affirmed: 
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 1.  "The record reflects that the Mother failed to appear at the hearing on the Father's 
Supplemental Petition despite clear notice to the Mother that the hearing would resolve the 
Father's Supplemental Petition, including child custody and visitation, as well as all pending 
motions." 
 2.  "When the Mother failed to file a responsive pleading or to attend the scheduled 
hearing or to otherwise contest the Supplemental Petition, she waived her objection to the relief 
requested and failed to preserve any objections she may have had." 
AbouElSeoud v. Elbadrawi, 133 So.3d 1079 (Fla. 3d DCA 2014) 
 
TRIAL COURT'S ORDER MODIFYING TIMESHARING PLAN WAS SUPPORTED 
BY COMPETENT SUBSTANTIAL EVIDENCE AND WAS IN THE BEST INTERESTS 
OF THE CHILD; FURTHER, MOTHER FAILED TO RAISE TRIAL COURT'S LACK 
OF SPECIFIC FINDINGS IN MOTION FOR REHEARING. 
 
 The parties' marriage was dissolved in October 2008.  Since the dissolution, the parties 
have engaged in a highly contentious custody battle over the parties' timesharing with the 
children.  Originally, both parties petitioned for modification of the timesharing plan, as the plan 
established a schedule that was unworkable and not in the children's best interests.  The parties 
proceeded to trial, where testimony was presented over a four-day period.  Thereafter, the trial 
court ordered modification that provided the parties with approximately equal timesharing.  This 
modification, however, gave the Father a three-day per month increase over the Mother.  
Additionally, the order failed to determine whether the modification was supported by a 
substantial change in circumstances or in the best interests of the children, as required under 
Wade v. Hirschman, 903 So. 2d 928 (Fla. 2005).  Based on the modification, the Mother filed a 
notice for rehearing in which she failed to raise an objection to the trial court's lack of specific 
findings.   The trial court denied the Mother's motion.  The Mother then appealed.  The District 
Court affirmed in this regard: 
 1.  "We review a trial court's modification of timesharing for an abuse of discretion, and 
we must affirm if the trial court's order is supported by competent substantial evidence." 

2.  "Although we agree the trial court should have made specific factual findings on the 
two required prongs under Wade, the [M]other has waived this argument by failing to bring it to 
the trial court's attention in her motion for rehearing." 
 3.  "We have also performed our independent review of the record and, despite the form 
of the judgment, it is clear that the trial court considered the evidence presented, and the 
evidence was competent and substantial that there has been a substantial change in circumstances 
and that the modification is in the best interests of the parties' three children." 
Sordo v. Camblin, 130 So.3d 743 (Fla. 3d DCA 2014)  
 
WHERE ORDER DISMISSING COUNTERCLAIM STILL SUBJECT TO POTENTIAL 
RECONSIDERATION, ORDER IS NON-FINAL AND THEREFORE NON-
APPEALABLE. 
 
 The Appellant, Maria Amaya, appeals the trial court's order.  Specifically, the Appellant 
claims that the trial court erred in granting partial final summary judgment as to the partition of 
real property in favor of the Appellee; the dismissal of the Appellant's counterclaim; and the trial 
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court's reservation on the issues of attorney's fees and accounting matters.  As to the appeal, the 
District Court dismissed: 
 1.  "We affirm the trial court's order as to count one of the amended complaint, which 
determined that the real property is not divisible and is to be partitioned." 
 2.  "We dismiss the appeal to the extent it seeks review of the trial court's dismissal of 
Amaya's counterclaim, as this portion of the order is interlocutory in nature, subject to change or 
reconsideration by the trial court, and is therefore non-final and non-appealable."  
Amaya v. Vazquez, 39 FLW D2365 (Fla. 3d DCA 2014) 
 

Fourth District 

TRIAL COURT MAINTAINED JURISDICTION TO CONDUCT HEARING 
REGARDING FORMER HUSBAND'S POST-DISSOLUTION MODIFICATION OF 
ALIMONY AND CHILD SUPPORT WHERE FORMER WIFE'S APPEAL OF 
DISSOLUTION WAS STILL PENDING. 
 
 Prior to the entry of the final judgment of dissolution of marriage, the parties agreed to 
equitable distribution of the marital property.  Upon the trial court's entry of the final judgment in 
December 2012, the Former Wife appealed the court's award of durational alimony, as the 
Former Wife felt she was entitled to permanent alimony.   
 In May 2013, while the Former Wife's appeal was pending, the Former Husband sought 
to modify the alimony and child support awards.  The trial court set the Former Husband's 
petition for modification for trial.  The Former Wife challenged the trial and petitioned for writ 
of prohibition.  The Former Wife claimed that her pending appeal deprived the trial court of 
jurisdiction to hear the petition for modification. The Former Husband alleged that his petition 
only requested modification for the future amount of alimony and child support rather than any 
past award.   As to the petition for modification, the District Court held: 
 1.  "Harmonizing the cases, we conclude that the trial court may consider the 
modification petition incident to its jurisdiction under Rule 9.600(c); however, it may not enter a 
final judgment disposing of that petition until jurisdiction returns to the circuit court upon 
conclusion of the Former Wife's appeal." 
 2.  "We begin with the principle stated [in an earlier case]: When the jurisdiction of the 
appellate court attaches it is exclusive as to the subject covered by the appeal; so that 
modification of an order under appeal would be beyond the jurisdiction of the trial court from the 
very innate nature of the appellate jurisdiction and from the very practical viewpoint that there is 
no order to be modified until the appellate court determines what the order actually is." 
 3.  "We then turn to Florida Rule of Appellate Procedure 9.600 which addresses 
jurisdiction of the lower tribunal pending review.  Specifically, subsection (c)(1) speaks to 
family law matters:  The lower tribunal shall retain jurisdiction to enter and enforce orders 
awarding separate maintenance, child support, alimony, attorney's fees and costs for services 
rendered in the lower tribunal, temporary attorney's fees and costs reasonably necessary to 
prosecute or defend an appeal, or other awards necessary to protect welfare and rights of any 
party pending appeal." 
 4.  "Considering the above, this court has consistently recognized the limitation on the 
trial court's jurisdiction pending a direct appeal of the final judgment of dissolution."  
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 5.  "Citing Rule 9.600(c), we have noted '[w]hen the trial court temporarily alters the 
provisions in the final judgment for the purpose of protecting the welfare or rights of a party 
pending appeal, the terms of the judgment are not affected.'" 
 6.  "We note Judge Cowart's cogent dissent in Campbell which posits that courts 
unwilling to entertain modification to support orders pending appellate review fail to appreciate 
the 'facts of life' and a later 'modification' of a prior adjudication of support upon a changed 
factual circumstance does not modify or change the prior adjudication in the retroactive ab initio 
manner of an appellate court reversal which determines that the prior adjudication was erroneous 
from its entry on the facts upon which it was based." 
 7.  "Judge Cowart's reasoning is consistent with the Former Husband's argument that he 
is not seeking to modify the past alimony award currently on appeal, but rather only future 
sums." 
 8.  "Notwithstanding, we conclude that Rule 9.600(c) controls this issue.  The trial court's 
jurisdiction is limited pending appeal of the judgment that is the subject of the modification 
petition." 
 9.  "As the Former Wife has not demonstrated that the trial court will exceed its 
jurisdiction under Rule 9.600(c) in considering the Former Husband's claim of a substantial 
change in circumstances, we deny her petition for writ of prohibition." 
Horowitz v. Horowitz, 139 So.3d 929 (Fla. 4th DCA 2014) 
 

Fifth District 

IN ACTION TO MODIFY TIMESHARING, FORMER HUSBAND FAILED TO 
PRESERVE FOR APPEAL HIS CLAIM THAT TRIAL COURT ERRED IN ITS 
PLACEMENT OF BURDEN OF PROOF TO ESTABLISH SUBSTANTIAL CHANGE IN 
CIRCUMSTANCES. 
 
 The parties' marriage herein was dissolved in September 17, 2008.  Since the entry of the 
final judgment, the parties have engaged in constant litigation pertaining to the minor children of 
the marriage.  The Former Husband filed a supplemental petition to modify the parties' parenting 
plan in March 2010, seeking sole parental responsibility.  In his petition, the Former Husband 
claimed that the Former Wife had filed a false report of abuse and violated court orders 
pertaining to the parenting plan.   
 In December 2011, the Former Husband filed an additional petition, again seeking 
modification of the parties' parenting plan.  In his second petition, the Former Husband claimed 
that the Department of Children and Families had removed the children from the Former Wife's 
care and thereupon placed the children in his custody.  After a trial, the court determined that the 
Former Husband had met his burden of establishing a substantial change in circumstances.  The 
court then entered a supplemental final judgment, which granted the Former Husband majority 
time-sharing.  The Former Husband, however, argues that the trial court erred in ruling that the 
burden of proof was on him to establish a substantial change in circumstances since the original 
final judgment.  The District Court affirmed: 
 1.  "First, Former Husband argues that the trial court erred in placing the burden of proof 
on him to establish a substantial change of circumstances and not requiring Former Wife to plead 
or prove a substantial change in circumstances." 
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 2.  "The case proceeded to trial on Former Husband's December 2011 petition, and thus 
the court correctly placed the burden on him." 
 3.  "In any event, the trial court found that a substantial change in circumstances had 
occurred and ruled almost entirely in Former Husband's favor, including granting him majority 
time-sharing." 
 4.  "The court's finding, regardless of who bore the burden of proof, was supported by 
ample evidence."  
J.L.B. v. S.J.B., 135 So.3d 468 (Fla. 5th DCA 2014) 
 
PETITION FOR CERTIORARI DISMISSED WHERE TRIAL COURT'S ORDER AS 
TO THE PARTIES' EXCEPTIONS WAS NOT A FINAL JUDGMENT AND 
THEREFORE WAS NON-APPEALABLE.  
 
 The Mother herein executed a "Consent to Temporary Custody" on November 24, 1999, 
which gave temporary custody of the Mother's child to the Grandmother.  The trial court 
approved the temporary custody arrangement on November 27, 2001.  The Mother did not file 
any additional pleadings until March 23, 2010, when she filed a motion for visitation.  The 
Grandmother then filed a motion for supervised visitation between the child and the Mother on 
May 7, 2010.  After the child visited the Mother several times, however, the Grandmother ceased 
bringing the child, claiming the child did not want to visit the Mother.  The Mother then moved 
to revoke the temporary custody by extended family on November 10, 2010.  The Mother 
claimed she was capable of providing a stable environment for the child and thus temporary 
custody with the Grandmother was no longer necessary.  A guardian ad litem was appointed for 
the child and the matter was referred to the same general magistrate. 
 After eighteen months of litigation, the general magistrate issued his report on May 24, 
2012.  The magistrate found, among other things, that both the Mother and the Grandmother 
loved the child despite their current contentious relationship.  Further, the Mother was employed 
and living with her current husband and younger children and had also attended counseling in 
anticipation of receiving custody of the child.  The magistrate noted that the child did not seem 
interested in getting to know the Mother, but the origin of such lack of interest was unclear, as 
the Grandmother had prevented the Mother from contacting the child for many years.  The 
magistrate then recommended that the trial court grant the Mother's motion, have the parties 
attend family counseling as well as the child attend separate counseling, create a 64 week 
reunification time frame prior to the Mother having full-time custody of the child, and allow for 
liberal visitation between the Grandmother and the child. 
 The Mother and the Grandmother proceeded to file exceptions to the report.  The trial 
court denied the Grandmother's exceptions but granted the Mother's.  The trial court then 
modified the magistrate's order to include removing visitation as between the Grandmother and 
child once the Mother had full-time custody.  The court additionally found the magistrate's 
determination that immediate reunification of the Mother and child would be detrimental was 
erroneous as a matter of law.  The Grandmother then filed a motion for rehearing or 
reconsideration on January 23, 2013.  The Grandmother claimed that both the child and the GAL 
wished to offer testimony.  The Grandmother also filed a motion to conduct an in camera 
interview of the child as well as a motion to stay. 
 Before the trial court ruled on the Grandmother's motions, the trial court entered an 
amended order signed nunc pro tunc on January 11, 2013, again granting the Mother's 



 66 

exceptions but denying the Grandmother's.  The amended order further modified the magistrate's 
report to exclude the 64 week reunification plan.  The amended order therefore called for the 
child's immediate custody to be given to the Mother and that any further visitation with the 
Grandmother terminate.  Nevertheless, on February 25, 2013, the trial court granted the 
Grandmother's motion for stay as well as motion for in camera interview but denied the 
Grandmother's motion for rehearing or reconsideration. 
 On February 26, 2013, despite the trial court's earlier denial, the trial court conducted an 
in camera interview of the child and heard from the GAL.  On April 5, 2013, the trial court 
vacated the February 26, 2013, order that denied the Grandmother's motion for rehearing or 
reconsideration.  The trial court stated that the previous denial had been signed in error.  
Although a hearing on the Grandmother's motion was then scheduled for November 15, 2013, 
the Grandmother filed a motion for continuance.  After a hearing on the motion, the trial court 
entered an order nunc pro tunc that granted the Grandmother's motion for continuance but also 
ordered the parties to provide written arguments rather than attending the hearing.  Upon 
submission by both parties, the trial court entered an order on January 24, 2014, which granted 
the Grandmother's motion for rehearing due to the trial court's failure to previously consider the 
best interests of the child.  The Mother petitioned for certiorari.  The District Court dismissed: 
 1.  "To obtain relief by way of writ of certiorari, a petitioner must establish: 1) a 
departure from the essential requirements of law, 2) a resulting material injury from the 
remainder of the trial, and 3) the lack of an adequate remedy on appeal."   
 2.  "The second and third prongs of this three-part standard of review are often combined 
into the concept of 'irreparable harm,' and they are jurisdictional."   
 3.  "An appellate court must find irreparable harm before it may consider whether there 
has been a departure from the essential requirements of the law." 
 4.  "While a magistrate's report is more than a mere recommendation, it is not a final 
judgment, as magistrates lack the authority to enter final judgments." 
 5.  "The parties are permitted to file exceptions to the report that the trial court must hear.  
Even when no exceptions are filed, the trial court is 'duty bound to examine and consider the 
evidence for itself and to make a judicial determination as to whether, under the law and facts, 
the court is justified in entering the judgment recommended' by the magistrate." 
 6.  "A magistrate's report does not have any adjudicatory effect unless and until the trial 
court adopts it as the order or judgment of the court." 
 7.  "We find that neither the trial court's order nor its amended order on the parties' 
exceptions to the magistrate's report clearly adopted the magistrate's report as the final judgment 
of the court." 
 8.  "Rather, after stating that Grandmother's exceptions were denied and that Mother's 
exceptions were granted, and after detailing the errors to be 'removed' from the report, the only 
action taken by the trial court on the report was a modification (i.e., "the Report…is hereby 
modified…")." 
 9.  "Thus, neither the January 11, 2013 order nor the February 14, 2013 amended order 
constitutes an appealable final judgment." 
 10.  "There are limited non-final orders that may be appealed pursuant to Florida Rule of 
Appellate Procedure 9.130." 
 11.  "The only provision under which the order granting reconsideration could 
conceivably be classified as an appealable non-final order is rule 9.130(a)(3)(C)(iii), i.e., an order 
determining the right to child custody in family law matters." 
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 12.  "However, the order granting reconsideration is not an appealable non-final order 
because it does not determine the right to child custody, but merely indicates that more evidence 
will be considered before the trial court determines Mother's motion to revoke the prior 
temporary custody order." 
 13.  "Therefore, because the order is a non-appealable, non-final order, and its entry did 
not constitute a departure from the essential requirements of law, or cause irreparable harm to 
justify relief by way of writ of certiorari, we lack jurisdiction to grant the relief requested." 
Seigler v. Bell, 148 So.3d 473 (Fla. 5th DCA 2014) 
 

IV. ATTORNEY'S FEES 

 

A.  Basis for Requiring Other Party to Pay: Need/Ability to Pay 

 
First District 

TRIAL COURT ABUSED ITS DISCRETION BY DENYING WIFE ATTORNEY'S 
FEES, AS WIFE'S WEALTH WAS SIGNIFICANTLY LESS THAN HUSBAND'S; 
FURTHER, WIFE ESTABLISHED A NEED FOR ATTORNEY'S FEES AND HUSBAND 
HAD THE ABILITY TO PAY SAID FEES. 
 
 The Wife appealed from the trial court's final judgment of dissolution of marriage 
regarding trial court's denial of her request for attorney's fees in the amount of $200,000.  Upon 
dissolution, the Husband maintained a net worth of $17 million, while the Wife collected less 
than $1 million.  As to the denial of attorney's fees, the District Court reversed: 
 1.  "To require her to pay the remaining balance of her attorney's fees, about $200,000, 
would require an 'inequitable diminution' of her equitable distribution award."  
 2.  "Given the significant disparity in wealth, her demonstrated need, and the Husband's 
clear ability to pay, the trial court abused its discretion in denying the Wife's request for 
attorney's fees and costs." 
Chadbourne v. Chadbourne, 146 So.3d 75 (Fla. 1st DCA 2014) 
 
TRIAL COURT ERRED IN AWARDING FORMER WIFE ATTORNEY'S FEES 
WHERE TRIAL COURT DID NOT MAKE ANY FINDINGS AS TO FORMER 
HUSBAND'S ABILITY TO PAY OR FORMER WIFE'S NEED. 
 
 The Former Husband was found to be in violation of several previous orders.  
Specifically, said orders mandated the Former Husband obtain a life insurance policy in the 
amount of $150,000, which would name the Former Wife as beneficiary; expunge a Lowes credit 
card in addition to remove the Former Wife's name from the card's account; and pay the Former 
Wife alimony.  The Former Husband alleged he provided competent, substantial evidence as to 
his failure to comply with the aforementioned requirements.  The trial court, however, 
determined that the Former Husband did not offer substantial proof to demonstrate he was unable 
to secure the life insurance, pay the credit card off, or contribute toward his $15,000 alimony 
arrearage.  Given this, the trial court established a $500 purge.  In addition to the purge, the trial 
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court also awarded the Former Wife her attorney's fees based on the contempt matter.  The trial 
court arbitrarily determined that the Former Husband was to pay $5,000 towards the Former 
Wife's attorney's fees.  The Former Husband appealed the award of attorney's fees.  The District 
Court agreed and reversed: 
 1.  "We previously reversed this fee award… and remanded the matter to the trial court 
because the order '[did] not include any findings of the parties' relative financial abilities or any 
specific findings on the reasonableness of Former Wife's attorney's hourly rate, number of hours 
expended, and the appropriateness of any reduction or enhancement factors.'" 
 2.  "The order currently before us still lacks findings on the parties' relative financial 
abilities—i.e., the Former Wife's need and the Former Husband's ability to pay some portion of 
her attorney's fees." 
 3.  "Not only does this lone conclusion fail to satisfy the need-and-ability-to-pay 
requirement, it is based on a decision from this court that we cannot find." 
 4.  "There is arguably evidence in the record from which the trial court can make the 
requisite finding.  But we are not in a position to usurp the trial court's authority and weigh the 
evidence in the first instance." 
 5.  "Accordingly, we reverse the order on attorney's fees and costs, and remand to the trial 
court to consider the relative financial standing of the parties and articulate its findings." 
Williams v. Williams, 39 FLW D2490 (Fla. 1st DCA 2014) 
 
TRIAL COURT ERRED IN GRANTING WIFE ATTORNEY'S FEES WHERE TRIAL 
COURT FAILED TO MAKE REQUIRED FINDINGS AS TO WIFE'S NEED, 
HUSBAND'S ABILITY TO PAY, OR REASONABLENESS OF SAID FEES AND 
COSTS. 
 
 The parties herein were married in 2000 and commenced dissolution proceedings in 
2011.  Upon litigation on the issues of equitable distribution and alimony, the trial court 
determined that the Wife had accrued $24,480 in attorney's fees and costs.  The court also found 
that the Wife's attorney's hourly rate as well as the hours expended on the case was reasonable.  
In the final judgment, the court stated that the Wife had a need for payment of said fees and the 
Husband had the ability to pay.  The trial court then ordered the Husband to contribute $8100 
towards the Wife's fees and costs.  The Husband appealed.  The District Court reversed: 
 1.  "Based upon the analysis above, this court cannot accurately evaluate if the Husband 
is truly in the best financial position to pay for a portion of the Wife's attorney's fees." 
 2.  "As we are reversing a portion of the equitable distribution, and the award of alimony 
for reconsideration, we also reverse the order on attorney's fees and 'remand to the trial court for 
reconsideration in light of the changes in the parties' relative financial resources following the 
trial court's ultimate ruling.'"  
 3.  "We do not comment on the merits of the fee award.  If, however, on remand, the trial 
court again orders the Husband to pay a portion of the Wife's attorney's fees, it must base its 
award 'on the need of the party seeking the fees and the ability of the other party to pay the 
fees.'" 
 4.  "'The trial court must also make specific findings as to the hourly rate, the number of 
hours reasonably expended, and the appropriateness of reduction or enhancement factors.'" 
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 5.  "A dissolution order directing a party to pay the other party's fees and costs, which 
recites simply that the total amounts 'are reasonable time spent and hourly rates,' is 
insufficient…." 
Winder v. Winder, 39 FLW D2587 (Fla. 1st DCA 2014) 
 

Second District 

Third District 

TRIAL COURT ERRED IN AWARDING MOTHER ATTORNEY'S FEES ABSENT 
FINDING THAT FATHER HAD ABILITY TO PAY SAID FEES. 
 
 The Father and the Mother met at their place of employment in Miami in February 2010.  
After a brief relationship ending in September 2010, the parties had one child born in May of 
2011.  The Mother first filed her petition to establish paternity, custody, and child support on 
October 12, 2010.  Despite the parties' attempt at mediation, such attempt was unsuccessful at 
resolving the case.  Therefore, the parties proceeded to trial on July 25, 2012, and the final 
judgment on the issues was entered on September 18, 2012.  The final judgment awarded the 
Mother sole custody and responsibility in addition to attorney's fees and child support.  The 
Former Husband appealed the award of attorney's fees.  As to the attorney's fees, the District 
Court reversed: 
 1.  "In the instant case, the trial court's award of attorney's fees is flawed for the same 
reason that the child support award is flawed.  The trial court erroneously concluded that 
attorney's fees at an hourly rate of $275 per hour and $376 in costs, amounting to $8,057.50 in 
fees, was reasonable." 
 2.  "The trial court further found that the financial situation of the parties was such that 
both parties should share equally in paying the Mother's attorney's fees." 
 3.  "In support of this conclusion, the trial court simply stated that the 29.3 hours the 
Mother's counsel expended were 'reasonable and necessary due to [the] difficulty in progressing 
[the] case' with the Father." 
 4.  "However, at the time of the final judgment, the trial court made no specific findings 
of the Father's ability to pay, as it should have done." 
Van Exter v. Diodonet-Molina, 39 FLW D2476 (Fla. 3d DCA 2014) 
 

Fourth District 

IMPROPER TO AWARD WIFE ONLY FIFTY PERCENT OF ATTORNEY'S FEES 
AND COSTS GIVEN PARTIES' DISPARITY IN INCOME AND COURT'S LACK OF 
FACTUAL FINDINGS. 
 
 The parties were married for approximately nineteen years.  In determining alimony, the 
court examined the Former Wife's employability and earning potential. The Former Husband 
earned $200,000 per year while the Former Wife worked as a teacher.  The Former Wife claimed 
that she left her teaching position in 2004 due to health concerns.  The Former Husband claimed 
that there was no agreement between the parties that the Former Wife would never return to 
work and that there had been no determination that she was incapable of returning to work.  
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After acknowledging that the Former Wife should be awarded all or a portion of her attorney's 
fees, the trial court awarded her one half of her attorney's fees.  The Former Wife appealed.  As 
to the attorney's fees, the District Court reversed: 
 1.  "It can be an abuse of discretion to grant only a partial attorney's fee award where, on 
balance, there is a substantial disparity between the parties' incomes.  But the trial court cannot 
award fees based solely on disparity of income." 
 2.  "It is critical that the trial court makes 'specific findings of fact—either at the hearing 
or in the written judgment—supporting its determination of entitlement to an award of attorney's 
fees and the factors that justify the specific amount awarded…[V]ague findings present an 
obstacle to meaningful appellate review.'" 
 3.  "Here, the trial court determined that Former Husband was responsible for only fifty 
percent of Former Wife's attorney's fees.  The final order on fees merely indicated that this 
percentage was appropriate '[b]ased on the income of Former Husband and the support payments 
made to Former Wife.'  The only other factual finding made at the hearing and in the final order 
was that the fees due to Former Wife's counsel were reasonable." 
 4.  "While the trial court may have had a legitimate rationale in mind for the fifty percent 
attorney's fee award, it did not address the substantial disparity between the parties' incomes or 
provide specific factual findings justifying the amount of the award." 
 5.  "Accordingly, we 'reverse the trial court's fee order and remand with directions that 
the trial court reconsider fees and make findings of fact sufficient to permit review of its 
decision.'" 
Fichtel v. Fichtel, 141 So.3d 593 (Fla. 4th DCA 2014) 
 
TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW IN 
DISQUALIFYING FORMER HUSBAND'S ATTORNEY FROM REPRESENTING 
FORMER HUSBAND IN ALL FURTHER PROCEEDINGS WHERE ATTORNEY WAS 
ONLY A MATERIAL WITNESS IN CONTEMPT MATTER; FURTHER, SANCTIONS 
PROPERLY IMPOSED AGAINST FORMER WIFE FOR UNNECESSARY 
LITIGATION WHERE LAW WAS UNEQUIVOCALLY AGAINST HER POSITION. 
 
 The Former Husband appealed from the trial court's order that disqualified his attorney, 
(who is also his current wife) Lourdes Ferrer, from advocating for him in post-dissolution 
matters against the Former Wife.  The Former Wife first filed a motion to disqualify the Former 
Husband's attorney/current wife due to the attorney's status as a material witness on the parties' 
contempt matter.  The Former Wife based this assertion on Rules Regulating the Florida Bar 4-
3.7(a).  The trial court granted the Former Wife's motion for disqualification and this petition for 
certiorari followed.  The District Court granted the certiorari: 
 1.  "We conclude that the order of disqualification departs from the essential 
requirements of law because it is not limited to Ferrer's participation during the contempt 
hearing." 
 2.  "As is well established by numerous Florida courts, the fact that Ferrer was a 
potentially necessary witness at the contempt hearing would not prevent her from serving as the 
Former Husband's attorney in other pre-trial, trial, and post-trial proceedings." 
 3.  "Under normal circumstances, we would conclude this opinion by simply granting the 
petition and quashing the trial court's order of disqualification and therein recognize that the 
order of disqualification was impermissibly overbroad." 
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 4.  "However, the actions of counsel for the Former Wife… have transformed this 
'simple' matter into an unnecessary and protracted controversy by [his] failure to acknowledge 
clear and unambiguous controlling law directly adverse to his client's position." 
 5.  "As such, we are compelled to take the extraordinary but not unprecedented step of 
awarding appellate attorney's fees as a sanction." 
 6.  "Although the Former Husband did not cite [to certain specified decisions] either here 
or in the trial court, [the Former Wife's counsel] had an obligation to concede error based on 
those cases and the plain language of the rule." 
 7.  "The trial court's order of disqualification did not just prohibit Ferrer from 
representing the Former Husband at the contempt hearing; it generally prohibited her from any 
further representation of the Former Husband." 
 8.  "'Disqualification of a party's chosen counsel is a drastic remedy that should be used 
sparingly.'  In addition, '[m]otions for disqualification are generally viewed with skepticism 
because disqualification of counsel impinges on a party's right to employ a lawyer of choice, and 
such motions are often interposed for tactical purposes.'" 
 9.  "In this case, there was no legal basis for disqualifying Ferrer from representing the 
Former Husband in any proceedings subsequent to the contempt hearing.  Therefore, the Former 
Wife's counsel… should have confessed error as to the trial court's general order of 
disqualification." 
 10.  "Accordingly, we remand this matter to the trial court to assess the amount of 
appellate attorney's fees to be imposed as a sanction on the Former Wife for her counsel's 
baseless defense in this proceeding." 
Lieberman v. Lieberman, 39 FLW D2457 (Fla. 4th DCA 2014) 
 

Fifth District 
 

TRIAL COURT ERRED IN REQUIRING HUSBAND TO PAY PORTION OF WIFE'S 
ATTORNEY'S FEES WHERE AWARD SHOULD HAVE BEEN FOR THE FULL 
AMOUNT OF FEES INCURRED GIVEN THE PARTIES' INCOME DISPARITY.  
 
 After attending mediation, the parties entered into a Partial Mediated Settlement 
Agreement, whereby the Husband was given sole ownership of the marital home.  The Husband 
agreed to refinance the home and provide the Wife with an additional $4000 based on the 
proceeds.  When the parties could not agree as to alimony or attorney's fees, the case was set for 
trial.  At trial, the Wife claimed she had severe arthritis in her spine and as such, was incapable 
of obtaining a job.  The Wife testified that she receives $1,189 per month in disability payments.  
Additionally, the Wife claimed that in order to obtain a comparable residence to the marital 
home, the Wife would need approximately $850 per month.  According to the Husband's tax 
returns, his income ranged from $91,000 to over $101,000 from 2007 to 2011.  The Husband's 
2012 W-2 stated he made $94,289.  The Husband, however, testified that he only made $72,000 
per year.  The Husband claimed that this was due to a decrease in travel expenses and overtime 
earnings.  The trial court ruled that the Husband was to pay the Wife $300 per month in bridge-
the-gap alimony for two years.  The trial court further stated that the Wife would have additional 
funds based on the parties' settlement, which would help her secure a new residence.  The Wife 
would also receive $1450 per month from the Husband's pension in six years.  The trial court 
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held the Husband responsible for $1200 in fees, to be paid at $100 per month towards the Wife's 
total outstanding bill of $2,385.  The District Court reversed: 
 1.  "[The Wife argues] that the trial court erred in failing to award her the full amount of 
her attorney's fees." 
 2.  "She argues that, in light of the disparity in the parties' respective financial positions, 
the trial court abused its discretion in failing to order Mr. Beal to pay the entire amount of her 
attorney's fees." 
 3.  "Because reconsideration of Ms. Beal's alimony claim is necessary, on remand the 
trial court will need to revisit the issue of Ms. Beal's attorney's fees." 
Beal v. Beal, 146 So.3d 153 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN AWARDING FORMER WIFE ATTORNEY'S FEES 
ABSENT MAKING REQUISITE ROWE FINDINGS AND WHERE THE EVIDENCE 
DID NOT ESTABLISH HUSBAND'S ABILITY TO PAY. 
 
 The Former Husband contested the trial court's award of fees to the Former Wife.  The 
District Court agreed:  "We affirm in most respects, but we agree with Appellant that the trial 
court erred by awarding attorney's fees to the Appellee without making the findings required by 
Florida Patient's Compensation Fund v. Rowe… and where the evidence did not support a 
finding that Appellant had an ability to pay Appellee's fees." 
Williams v. Williams, 147 So.3d 1109 (Fla. 5th DCA 2014) 
 

B.  Basis for Requiring Other Party to Pay: Sanctions 

 
First District 

 
Second District 

 
HUSBAND'S APPEAL OF TRIAL COURT'S AWARD OF ATTORNEY'S FEES AS 
SANCTIONS UNDER 57.105 FAILED FOR LACK OF RIPENESS, AS FINAL 
JUDGMENT DID NOT DETERMINE THE ACTUAL AMOUNT OF FEES FOR WHICH 
HUSBAND WAS TO BE RESPONSIBLE; APPELLATE COURT STATES THAT 
"OFFENSIVE BEHAVIOR DURING THE MARRIAGE" IS NOT A PROPER GROUND 
FOR 57.105 FEES. 
 
 The parties enjoyed a long-term marriage of approximately twenty-six years.  In the 
amended final judgment of dissolution of marriage, the trial court ordered the Husband to pay 
fifty percent of the Wife's "reasonable attorney's fees, costs and suit monies as a sanction" under 
section 57.105 of the Florida Statutes (2012).  The court further determined that payments were 
to be made to the Wife's law firm upon determination of a reasonable fee by either the parties or 
court order.  In the event that the parties could not come to an agreement, the trial court reserved 
jurisdiction on the issue of reasonableness.  The Husband appealed the award of attorney's fees.  
The District Court determined that the portion of the amended judgment pertaining to attorney's 
fees was not ripe and dismissed: 
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 1.  "We do note our concern about the trial court's findings relating to sanctions under 
section 57.105.  The trial court found the Husband's position in the litigation to be without merit 
and unjustified but did not specify what constituted the unmerited position. The trial court did 
make findings regarding the Husband's conduct during the marriage, as opposed to in the 
litigation, in abandoning the home.  The court found the Husband's behavior 'offensive.' " 

2.  "Nothing in section 57.105 allows for a sanction based on offensive behavior during a 
marriage." 
 3.  "However, because the amended judgment does not determine the actual amount of 
fees that the Husband is obligated to pay, that portion of the amended judgment is a non-final, 
non-reviewable order that is not ripe for appeal." 
 4.  "Accordingly, we dismiss the appeal as premature in part as to the attorney's fees 
portion of the amended judgment." 
Shadwick v. Shadwick, 132 So.3d 915 (Fla. 2d DCA 2014) 
 

Third District 
 

Fourth District 
 

TRIAL COURT ERRED IN FINDING FORMER WIFE IN CONTEMPT OF MARITAL 
SETTLEMENT AGREEMENT AND THEREFORE AWARDING ATTORNEY'S FEES 
AS SANCTION WAS NOT PROPER. 
 
 The Former Husband and the Former Wife were married in 1998 and granted a divorce in 
January 2009.  The parties entered into a marital settlement agreement, which incorporated a 
time-sharing agreement for the parties' two minor children.  Among other requirements, the 
marital settlement agreement included a prevailing party clause in the event that either party 
needed to obtain court enforcement.   
 The Former Husband filed two separate motions for contempt.  The first motion was filed 
more than two years after the parties' divorce.  The second motion was filed on April 17, 2012.  
In the second motion, the Former Husband requested, among other things, that the Former Wife 
be sanctioned for contempt and required to pay "all attorney's fees and costs incurred to prepare 
and prosecute this motion."  The trial court entered an order, awarding the Former Husband 
$10,422.50 for sanctions and attorney's fees.  $4,657.50 of this award pertained to attorney's fees 
and costs that the Former Husband had incurred due to the Former Wife's failure to attend her 
own deposition.  The order did not contain any findings regarding the Former Wife's ability to 
pay said sanctions and attorney's fees.  The Former Wife appealed.  In regards to the attorney's 
fees incurred for court enforcement, the District Court reversed:  "As discussed above, we hold 
that the court erred when it found Former Wife in contempt and in violation of the MSA.  Thus, 
its attorney's fee award on these grounds must be reversed." 
Wilcoxon v. Moller, 132 So.3d 281 (Fla. 4th DCA 2014) 
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TRIAL COURT DID NOT ERR IN AWARDING ATTORNEY'S FEES TO THE 
FORMER HUSBAND BASED ON THE FORMER WIFE'S FAILURE TO ATTEND 
HER OWN DEPOSITION. 
 

The Former Husband and the Former Wife were married in 1998 and granted a divorce in 
January 2009.  The parties entered into a marital settlement agreement, which included a 
prevailing party clause in the event that either party needed to obtain court enforcement.  Several 
years after the dissolution was finalized, the Former Husband filed two separate motions for 
contempt.  In the second motion, filed on April 17, 2012, the Former Husband requested that the 
Former Wife be sanctioned for contempt and required to pay "all attorney's fees and costs 
incurred to prepare and prosecute this motion."  The trial court entered an order, awarding the 
Former Husband $10,422.50 for sanctions and attorney's fees.  The order, however, did not 
contain any findings regarding the Former Wife's ability to pay said sanctions and attorney's fees.  
Of this award, $4,657.50 pertained to attorney's fees and costs that the Former Husband had 
formerly incurred due to the Former Wife's failure to attend her own deposition.  The trial court 
had previously deferred its award of attorney's fees and costs on this issue.  With regard to the 
award of attorney's fees, the Former Wife appealed.  The District Court affirmed: 

1.  "Rule 1.380(d), in pertinent part, provides that 'the court shall require the party failing 
to [appear at its own deposition] to pay the reasonable expenses caused by the failure, which may 
include attorney's fees, unless the court finds that the failure was justified or that other 
circumstances make an award of expenses unjust.'" 
 2.  "As Former Wife did not appeal the trial court's order finding that she unjustifiably 
failed to attend her deposition and Rule 1.380(d) mandates an award for fees and costs under 
such circumstances, we must affirm this portion of the court's order." 
 3. "For the foregoing reasons, we reverse the entirety of the court's order except for 
the portion awarding Former Husband $4,657.50 in fees and costs related to Former Wife's 
failure to attend her deposition." 
Wilcoxon v. Moller, 132 So.3d 281 (Fla. 4th DCA 2014) 
 
TRIAL COURT ABUSED ITS DISCRETION IN AWARDING HUSBAND FEES 
BECAUSE OF WIFE'S DENIAL OF REQUESTS FOR ADMISSION WHERE THE 
REQUESTS WERE REGARDING CONTESTED, CENTRAL ISSUES IN THE 
LITIGATION. 
 
 The Wife appeals from an Amended Global Final Order on Remaining Issues regarding 
attorney's fees, professional fees, and costs.  Particularly, the order awarded the Husband 
$34,500 in fees and costs based on the Wife's denial of requests for admissions. Regarding the 
award of fees and costs, the District Court reversed: 
 1.  "A trial court's decision on whether to award fees and costs based upon a party's 
failure to admit truth of a request for admission is reviewed for an abuse of discretion." 
 2.  "Florida Rule of Civil Procedure 1.380(c) provides that if a party fails to admit the 
truth of any request for admissions and if the party requesting the admissions thereafter proves 
the truth of the matter, the requesting party may file a motion for an order requiring the other 
party to pay the requesting party the reasonable expenses incurred in making that proof, which 
may include attorney's fees." 
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 3.  "However, under the rule, 'expenses incurred by a successful litigant as a result of the 
opposing party's failure to admit requests for admissions may not be assessed against the 
opposing party for denying a request to admit a hotly-contested, central issue to the case.'" 
 4.  "Without delving into the minutiae of the discovery requests, we conclude that the 
requests for admission pertained to contested matters that were central issues in the case." 
Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th DCA 2014) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN AWARDING HUSBAND 
ATTORNEY'S FEES BASED ON THE WIFE'S BAD FAITH CONDUCT; Rosen 
CANNOT BE UTILIZED AS A BASIS FOR A FEE AWARD FOR LITIGATION 
MISCONDUCT WHERE THE PARTY SEEKING THE AWARD HAS THE SUPERIOR 
ABILITY TO PAY. 
 

The Wife appeals from an Amended Global Final Order on Remaining Issues regarding 
attorney's fees, professional fees, and costs.  In the order, the trial court awarded the Husband an 
additional $22,500 in fees and costs under Rosen v. Rosen due to the Wife having engaged in 
burdensome litigation. In regards to the award of attorney's fees,  the District Court affirmed: 
 1.  "Under Rosen v. Rosen, 696 So. 2d 697 (Fla. 1997), a trial court has broad discretion 
to award attorney's fees in family law cases and the primary factor the trial court considers in 
awarding fees under section 61.16, Florida Statutes, is the financial resources of the party." 
 2.  "However, other relevant circumstances to be considered include factors such as the 
scope and history of the litigation; the duration of the litigation; the merits of the respective 
portions; whether the litigation is brought or maintained primarily to harass (or whether a 
defense is raised mainly to frustrate or stall); and the existence and course of prior or pending 
litigation." 
 3.  "We [have] held that where a spouse who has no 'need' of fees seeks them from the 
spouse who has a lesser 'ability' to pay, the primary criteria of the statute are not present and 
Rosen cannot be applied to award attorney's fees in favor of the spouse with the greater financial 
ability to pay." 
 4.  "Here, the trial court awarded the [H]usband fees 'due to the unnecessary time spent in 
this case concerning certain issues maintained by the Former Wife surrounding the execution of 
the parties['] 1986 prenuptial agreement.  The trial court concluded that some of the [W]ife's 
allegations were untrue and led to unnecessary litigation." 
 5.  "To be sure, Rosen cannot be applied to allow an award of attorney's fees in favor of a 
spouse with the greater financial ability to pay." 
 6.  "Nevertheless, the trial court's reference to Rosen was at most harmless error, because 
the court had the inherent authority to sanction the [W]ife for her vexatious conduct." 

7.  "Under the inequitable conduct doctrine, the trial court may award attorney's fees as a 
sanction where one party has exhibited egregious conduct or acted in bad faith." 
 8.  "When a court uses its inherent authority to assess attorney's fees, the court must make 
an express finding of bad faith and include facts justifying the imposition of the award." 
 9.  "In this case, the trial court's award of attorney's fees was based upon an express 
finding of bad faith conduct and was supported by detailed factual findings describing the 
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 specific acts of bad faith conduct that resulted in the unnecessary incurrence of attorney's fees." 
 10.  "We therefore decline to disturb the trial court's assessment of $22,500 in fees and 
costs against the [W]ife as a sanction for her vexatious conduct." 
Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th DCA 2014) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN REFUSING TO AWARD 
FORMER WIFE ATTORNEY'S FEES, AS THE PARTIES' MSA PROVIDED FOR 
PREVAILING PARTY FEES; FURTHER, THE FORMER WIFE'S RELIANCE ON 
ROSEN WAS BASED ON INSUFFICIENT GROUNDS. 
 

The Former Husband and the Former Wife entered into a martial settlement agreement 
(MSA).  The MSA provided that when the parties' eldest child reached the age of majority, the 
child support obligation would then be recalculated for the remaining children based on the 
current guidelines and the parties' current incomes.  This process was to repeat itself until the last 
child reached the age of majority.  

Approximately four years after the parties' final judgment was entered, the Former 
Husband petitioned for modification of child support.  The Former Husband claimed such 
modification due to a substantial change in circumstances.  Upon a hearing, the trial court 
determined that the child support obligations in the MSA were modifiable.  In a final order later 
issued by the court, the court granted the Former Husband's petition for modification.  In so 
granting, the circuit court ordered each party to pay their own attorney's fees.  The Former Wife 
appealed.  Regarding the attorney's fees, the District Court affirmed: 
 1.  "The Former Wife is not entitled to recover her attorney's fees and costs pursuant to 
the MSA because she was not the prevailing party." 
 2.  "The MSA provides that, in any action to enforce the MSA's terms, the prevailing 
party would be entitled to recover his or her reasonable attorney's fees and costs." 
 3.  "The Former Wife is also not entitled to recover her attorney's fees and costs pursuant 
to Rosen because she alleged insufficient grounds for such an award." 
 4.  "The Former Wife merely alleged that the Former Husband's petition was 'frivolous' 
and therefore she 'should be awarded the reasonable attorney's fees and costs she incurred 
defending the Former Husband's inappropriate, untimely and unsupportable action to modify 
child support under the authority of Rosen…'" 
 5.  "We have concluded that the Former Husband's action was not frivolous.  Further, 
because the Former Wife has relied on this argument as her sole basis for an award under Rosen, 
we shall not sua sponte consider other factors for an award under Rosen." 
deLabry v. Sales, 134 So.3d 1110 (Fla. 4th DCA 2014) 
 
TRIAL COURT DID NOT ERR IN MANDATING FORMER WIFE PAY FORMER 
HUSBAND'S ATTORNEY'S FEES AS WELL AS EXPERT'S FEES DUE TO FORMER 
HUSBAND HAVING TO ENFORCE PARTIES' PARENTING PLAN; FEE AWARD 
UNDER §61.13(4) IS OUTSIDE OF THE NEED/ABILITY REQUIREMENTS OF §61.16. 
 
 The parties to this proceeding were granted a divorce in 2011.  In the parties' final 
judgment, the parties were to engage in shared parental responsibility with their three minor 
children.  A mere month after the entry of the final judgment, however, the Former Husband 
moved for contempt.  The Former Husband alleged that the Former Wife was consciously 
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prohibiting the children from having a positive relationship with him.  In support thereof, the 
Former Husband claimed that the Former Wife had told the children details of the parties' 
divorce, disparaged the Former Husband in front of the children, and inhibited the Former 
Husband's timesharing with the children.  In the Former Husband's motion, he requested that the 
court provide for makeup timesharing, mandate that the Former Wife participate in counseling, 
and require the Former Wife to pay for the children's therapy. 
 Before a hearing on the Former Husband's motion, the court provided a reunification 
therapist for the family as well as a psychologist to conduct a social investigation.  Additionally, 
along with motions filed by the parties, the middle child refused to see the Former Husband.  The 
Former Husband then filed a supplemental motion for contempt, alleging the Former Wife 
continued to violate the parties' parenting plan.   
 The trial court held a hearing on the motions for contempt.  Upon testimony by the 
parties and the psychologist, the court determined that the Former Wife was in contempt of the 
parties' final judgment.  Further, the trial court ordered the parties' middle child to participate in a 
wilderness program in the summer as well as ordered the Former Wife to participate in therapy.  
Moreover, the Former Wife was responsible for paying the psychologist's fees, one half of the 
reunification therapist's fees, and the Former Husband's attorney's fees.  The court, however, did 
not award the Former Husband financial compensation to atone for his lack of visitation with the 
children.  The Former Wife then appealed.  The District Court affirmed the fee award: 
 1.  "Section 61.13(4)(c), Florida Statutes (2012), authorizes the trial court to award costs 
and attorney's fees incurred where a parent has not provided time-sharing to the other parent, as 
well as order any other reasonable sanction as a result of the noncompliance." 
 2.  "Together these provisions authorize the trial court to order the Former Wife to pay 
both the attorney's fees and expert's fees incurred in enforcing the parenting plan." 
 3.  "[An earlier case] explains why the 'need and ability to pay' test of section 61.16(1) 
does not apply here: This statutory power [under section 61.13(4)] to award attorney's fees is 
outside of section 61.16(1), Florida Statutes (2004), which requires a consideration of 'the 
financial resources of both parties' as part of the decision to award fees and costs.  The power to 
award fees is triggered by the wrongful conduct of the custodial parent, without consideration of 
the noncustodial parent's financial resources." 
 4.  "As the trial court in this case was also enforcing the parenting plan provisions under 
section 61.13(4)… [and, therefore] the court did not err in its award of attorney's fees." 
 5.  "Finally, the Former Wife claims that the court's order violates Perlow v. Berg-
Perlow… [because] she maintains that the court simply adopted the Former Husband's proposed 
order." 
 6.  "Although the court did use substantial portions of the proposed order, it clearly 
reflects the court's considered judgment, as the court did not include a rather substantial fine for 
lost visitation, which was part of the Former Husband's proposed order but was removed by the 
court." 
Ford v. Ford, 39 FLW D2463 (Fla. 4th DCA 2014) 
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Fifth District 
 

TRIAL COURT ERRED IN GRANTING MOTION FOR 57.105 ATTORNEY'S FEES 
DUE TO LACK OF JUSTICIABLE ISSUE OF LAW OR FACT IN FORMER 
HUSBAND'S REQUEST TO SET ASIDE ORAL SETTLEMENT, AS ORAL 
SETTLEMENT RESOLVED PARTIES' CROSS-PETITIONS TO MODIFY CHILD 
CUSTODY AND VISITATION SCHEDULE AND WAS SUBJECT TO JUDICIAL 
APPROVAL AS TO CHILDREN'S ISSUES. 
 
 The parties to this dissolution of marriage proceeding filed cross-petitions to modify the 
custody and visitation schedule in the final judgment.  Prior to the final hearing, the parties 
settled the case.  At the final hearing, the parties stipulated orally to the terms of the agreement 
before the judge.  Thereafter, the Former Husband refused to agree to the entry of a final 
judgment that contained the parties' oral agreement.  The Former Husband proceeded to file a 
motion to have the oral agreement set aside. 
 The parties had a final hearing on the issue of the oral agreement, which the Former 
Husband contended was not in the best interests of the children.  Upon denial of the Former 
Husband's request, the final judgment was entered, which adopted the oral agreement.  After 
entry of the final judgment, the Former Wife sought 57.105 fees based on a lack of justiciable 
issue of law or fact in the Former Husband's motion.  The trial court agreed and proceeded to 
award the Former Wife 57.105 fees.  The Former Husband appealed.  Regarding the fee award, 
the District Court reversed: 
 1.  "In the usual case, this oral settlement would be considered binding and enforceable in 
accordance with contract principles, meaning it would be enforceable in the absence of 
allegations of fraud, deceit, duress, coercion, or mutual mistake warranting rescission." 
 2.  "However, this case involves child custody and visitation issues, which are always 
subject to the overriding concern of the children's best interests." 
 3.  "It is well recognized that '[a] court is not bound by an agreement of parents regarding 
child support, custody, or visitation.'" 
 4.  "The 'best interests' of the child takes predominance over any agreement between the 
parents and must be independently determined by the trial court."   
 5.  "Although section 57.105 fees have been awarded where there has been an unjustified 
refusal to honor the terms of a marital settlement agreement, we cannot conclude that [Former 
Husband's attempt to set aside the custody prior to issuance of the final judgment, on the basis 
that the trial court had an independent obligation to determine the children's 'best interests' and 
repudiate the 'preliminary' agreement to the extent it was inconsistent with this standard, 
warrants such an award." 
 6.  "To uphold the award we must determine that the finality of the court-approved oral 
settlement in this case was so clear that Former Husband's attempt to set it aside was the 
equivalent of bad faith—e.g., it was completely without merit in law and could not be found to 
be supported by any reasonable argument for an extension, modification or reversal of existing 
law.  These standards were not met, requiring that we reverse the award." 
Puglisi v. Puglisi, 135 So.3d 1146 (Fla. 5th DCA 2014) 
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TRIAL COURT ERRED IN AWARDING FORMER WIFE ATTORNEY'S FEES 
WHERE COURT MADE NO FINDINGS AS TO FORMER WIFE'S NEED AND 
FORMER HUSBAND'S ABILITY TO PAY 
 
 The Former Husband contested the trial court's award of fees, contending that the trial 
court erred in requiring him to pay seventy-five percent of the Former Wife's attorney's fees 
absent any determinations as to Former Wife's need and Former Husband's ability to pay.  The 
District Court reversed:  "[The] Former Wife concedes error as to the award of attorney's fees, 
again acknowledging that the final judgment is devoid of factual findings regarding Former 
Wife's financial need and Former Husband's ability to pay." 
Hammad v. Hammad, 146 So.3d 542(Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN AWARDING FORMER WIFE ATTORNEY'S FEES AND 
EXPERT WITNESS FEES WHERE FORMER WIFE WAS FINANCIALLY CAPABLE 
OF PAYING THE FEES INCURRED. 
 
 The Former Husband and the Former Wife were shareholders in a company known as 
Apex, which was a closely-held subchapter S corporation.  Directly prior to the parties' trial, they 
agreed to a settlement, which was read aloud to the court.  The court then proceeded to enter the 
"original" judgment.  Per the original judgment, the Former Husband agreed to purchase the 
Former Wife's fifty percent interest in the stock of Apex, for which the parties had previously 
determined an amount as to the purchase price. 
 In addition to the stock, the parties also agreed to sell the marital home.  The Former 
Wife was to receive all proceeds from the sale of the home.  The Former Husband's interest in 
the marital home and the various other marital properties being sold would be set off against his 
interest in the Apex stock.  The court also added, on its own accord, a statement in the original 
judgment that halted delivery of the stock certificates until the marital home had been sold. 
 The original judgment further provided that the Former Wife would receive $10,575 per 
month in investments upon the sale of certain other marital properties.  Until the sale of the 
aforementioned properties, the Former Wife was to receive $2500 per week in temporary 
alimony.  The Former Husband was also ordered to pay $1500 per month in addition to the 
$2500 per week.  In addition to the temporary alimony, the court awarded the Former Wife 
$4400 per month in permanent alimony, to begin one week after the parties sold the marital 
residence. 
 Furthermore, the trial court stated that until the marital residence was sold, the Former 
Husband and the Former Wife would remain fifty percent owners of Apex.  The $2500 per week 
that the Former Wife received in temporary alimony was also to continue until the sale of the 
home.  Unfortunately, the parties were unable to sell the home for three years.  Once the marital 
home did sell, the Former Wife received the Former Husband's share of the proceeds.  Said share 
was approximately $1 million less the amount the Former Husband received for the Former 
Wife's stock.   
 Directly prior to the sale of the home, the Former Wife asserted she should be entitled to 
half of the distributions made by Apex in the three years it took to sell the marital home.  In 
addition to granting the Former Wife's motion, the trial court also awarded the Former Wife 
attorney's fees and expert witness fees.  The Former Husband appealed the award of fees.  The 
District court agreed and reversed: 
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 1.  "Lastly, we find that the trial court erred in awarding Former Wife attorney's and 
expert witness fees because Former Wife had ample means to obtain counsel and experts.   
 2.  "She possessed a net worth of almost three million dollars and received more than 
$130,000 in annual income." 
 3.  "Furthermore, Former Wife never argued that she had a need for an award of 
attorney's fees, nor did she present evidence of such a need.  Rather, she focused her argument 
on the disparity between the parties" assets, which is not the correct standard." 
 4.  "Therefore, we reverse the portion of the 2012 Order that granted Former Wife's post-
judgment attorney's fees, temporary appellate attorney's fees, and expert witness fees." 
Eldridge v. Eldridge, 147 So.3d 1048 (Fla. 5th DCA 2014) 
 
 

C.  Standard for Award/Amount 

 
First District 

TRIAL COURT ABUSED ITS DISCRETION IN AWARDING FORMER WIFE 
ATTORNEY'S FEES WITHOUT FIRST DETERMINING A LODESTAR NUMBER. 
 
 The parties in this proceeding were granted a divorce in May 2010, after a four and one-
half year marriage.  The parties' marital settlement agreement was adopted by the trial court and 
incorporated into the final judgment.  Per the marital settlement agreement, the Former Husband 
was to pay the Former Wife $500 per month for three years.  Such amount and duration was to 
be non-modifiable.  Despite the agreement, the Former Husband only made two payments, each 
totaling $235.  In May 2011, the trial court entered an order that found the Former Husband in 
default in the amount of $5,197.97 for alimony payments and attorney's fees.  The order required 
the Former Husband to pay the Former Wife $50 per month in addition to the $500 per month in 
alimony.  Despite the order, the Former Husband failed to pay the aforementioned amounts. 
 The Former Wife remarried in April of 2011.  In June 2012, the Former Wife filed 
another motion to enforce Former Husband's alimony and attorney's fees payments.  Said motion 
was followed by an amended motion in January 2013, relating to the same issue.  Based upon a 
prevailing party clause in the parties' marital settlement agreement, the Former Wife sought 
$11,159.50 in attorney's fees.  The trial court, basing its reasoning on Rosen v. Rosen, 696 So.2d 
697 (Fla. 1997), determined that the Former Husband owed only $1000 in attorney's fees.  The 
Former Wife appealed the trial court's determination of attorney's fees.  As to the attorney's fees, 
the District Court reversed: 
 1.  "In Rosen, the Florida Supreme Court was concerned primarily with 'pointing out that 
proceedings under chapter 61 are in equity and governed by basic rules of fairness as opposed to 
the strict rule of law.'  Nevertheless, it confirmed that 'arriving at the 'lodestar' (reasonable hours 
times a reasonable hourly rate) may be an appropriate starting point for setting a reasonable 
attorney's fee in domestic relations cases[.]'" 
 2.  "In the present case, the trial court failed to utilize a lodestar amount as a starting 
point, and nowhere in the order on review or in the record on appeal is there evidence from 
which we can divine the basis for the court's award of only $1000, when the amount requested 
was over ten times that amount." 
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 3.  "In short, the trial court's award eludes appellate review.  Consequently, we hold, 
under these circumstances, that the trial court abused its discretion in awarding Former Wife 
$1000 in attorney's fees without first fixing a lodestar amount." 
Taylor v. Lutz, 134 So.3d 1146 (Fla. 1st DCA 2014) 
 
TRIAL COURT ERRED IN AWARDING FORMER WIFE ATTORNEY'S FEES 
ABSENT FINDINGS REGARDING THE NUMBER OF HOURS SPENT BY THE 
FORMER WIFE'S ATTORNEY AS WELL AS WHETHER SAID HOURS WERE 
REASONABLE; LACK OF FINDINGS IS REVERSIBLE ERROR EVEN WHERE 
EVIDENCE SUPPORTS THE AWARD. 
 
 The Former Husband herein appeals as to the parties' final judgment of dissolution of 
marriage.  Specifically, the Former Husband challenges the trial court's determination that he pay 
a portion of the Former Wife's attorney's fees.  The District Court agreed and reversed: 
 1.  "A court's award of attorney's fees is controlled by section 61.16, Florida Statutes 
(2013), which provides: The court may from time to time, after considering the financial 
resources of both parties, order a party to pay a reasonable amount for attorney's fees, suit 
money, and the cost to the other party of maintaining or defending any proceeding under this 
chapter, including enforcement and modification proceedings and appeals." 
 2.  "Furthermore, [in an earlier case] we held that a trial court reversibly errs when it 
awards attorney's fees without making the requisite findings as to the proper amount, as required 
by Fla. Patient's Comp. Fund v. Rowe…." 
 3.  "The lack of findings constitutes reversible error, even if there is competent, 
substantial evidence to support the award." 
 4.  "Significantly, '[a] dissolution order directing a party to pay the other party's fees and 
costs, which recites simply that the total amounts 'are reasonable time spent and hourly rates,' is 
insufficient under Rowe.'" 
 5.  "Here, the final judgment does not make specific findings as to the number of hours 
expended by the Former Wife's attorney, or whether those hours are reasonable." 
 6.  "Rather, the final judgment simply recites that 'the hours and rate per hour on the 
[Former] Wife's 'Amended Affidavit of Attorney's Fees and Costs' are reasonable.'  Such 
generalized findings are inadequate, and reversal and remand are in order to allow the trial court 
to make the requisite findings." 
Mitchell v. Mitchell, 141 So.3d 1228 (Fla. 1st DCA 2014) 
 

Second District 

Third District 
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Fourth District 

TRIAL COURT ERRED IN AWARDING ATTORNEY'S FEES TO WIFE BASED ON 
THE TRAVEL TIME OF HER ATTORNEY. 
 
 The Husband appealed from an award of attorney's fees to the Wife's counsel.  
Specifically, the trial court awarded the Wife attorney's fees based on the travel time of the 
Wife's counsel.  With regard to the award of attorney's fees, the District Court reversed: 
 1.  "We acknowledge that there may be special circumstances in which travel fees may be 
taxed in a dissolution case." 
 2.  "But in this case no such special circumstances were shown.  There was no evidence 
that competent counsel could not be obtained in Palm Beach County, nor was there a finding that 
the travel time was required due to any excessive or vexatious litigation by the Husband." 
 3.  "On remand, the trial court is directed to eliminate attorney travel time from the fee 
award." 
Hahamovitch v. Hahaomovitch, 133 So.3d 1008 (Fla. 4th DCA 2014) 
 
TESTIMONY BY WIFE'S ATTORNEY AND ATTORNEY'S PARALEGAL AS TO 
HOURLY RATE DEEMED SUFFICIENT TO SUPPORT AWARD OF ATTORNEY'S 
FEES. 
 
 The Husband herein contests the trial court's ruling regarding the Wife's attorney's fees.  
While the Husband conceded that the Wife's attorney charged a reasonable hourly rate, the 
Husband contested the amount of hours billed by said attorney.  Specifically, on one particular 
matter, the Husband's attorney billed 154.35 hours while the Wife's attorney billed 500.3 hours 
for same.  Given this discrepancy, the trial court agreed with the Husband.  In doing so, however, 
the court failed to note the proper amount of hours or hourly rate for the Wife's attorney.  The 
court then ordered the Husband to pay $97,538.70 in attorney's fees in addition to $6,200 in 
temporary costs.  The court mandated the Husband pay this amount on top of the Husband's 
previous $12,000 contribution to the Wife's fees.  The Husband appealed based on the lack of 
expert testimony as to the Wife's attorney's hourly rate.  The District Court affirmed: 
 1.  "The Husband also contends that there was no evidence to support the reasonableness 
of the hourly rate of the associate and paralegal who worked on the file." 
 2.  "However, section 61.16(1), Florida Statutes, expressly does not require corroborating 
expert testimony to support an award of fees." 
 3.   "As the Wife's principal attorney testified to the rates charged and the Husband 
provided no contrary evidence, the trial court could rely on those rates in setting the fee." 
Moore v. Kelso-Moore, 39 FLW D2402 (Fla. 4th DCA 2014) 
 

Fifth District 
 

TRIAL COURT ERRED IN REQUIRING HUSBAND TO PAY FULL AMOUNT OF 
WIFE'S ATTORNEY'S FEES, WHERE COURT FAILED TO CREDIT HUSBAND FOR 
MARITAL FUNDS WIFE EXPENDED ON HER ATTORNEY'S FEES. 
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The Husband appealed from the court's final judgment, alleging that the trial court erred 
in requiring him to pay the full amount of Wife's attorney's fees, as the trial court failed to credit 
him for one-half of the marital funds expended by the Wife on said attorney's fees.  Moreover, 
such fees were incurred during the pendency of the divorce.  As to the attorney's fees, the District 
Court reversed: 
 1.  "Finally, we agree with Dr. Fairchild that the trial court erred in failing to credit him 
with half of the marital funds that Ms. Fairchild used during the pendency of the dissolution to 
pay her attorney's fees." 
 2.  "The record reflects that although Dr. Fairchild paid his attorney's fees from non-
marital funds, Ms. Fairchild used a marital account to pay her attorney $114,000." 
Fairchild v. Fairchild, 135 So.3d 537 (Fla. 5th DCA 2014) 
 
IN AWARD OF APPELLATE ATTORNEY'S FEES, TRIAL COURT DID NOT 
DIFFERENTIATE AMOUNT AWARDED AS BETWEEN APPELLATE COSTS, 
APPELLATE ATTORNEY'S FEES OR POST-MANDATE ATTORNEY'S FEES AND 
AS SUCH, APPELLATE COURT CANNOT PROVIDE PROPER REVIEW OF AWARD. 
 
 The Former Wife appealed the parties' final judgment of dissolution of marriage as to 
which the appellate court found error only as to the Former Husband's pension.  Upon 
determining that a portion of the Former Husband's pension was in fact marital, the appellate 
court entered a separate order as to the Former Wife's motion for appellate attorney's fees which 
order was predicated upon the trial court's determination that the Former Wife had a need for 
fees and the Former Husband had the ability to pay. 
 The Former Wife then moved to tax appellate costs, per Florida Rule of Appellate 
Procedure 9.400(a).  Further, the Former Wife moved for temporary attorney's fees on the matter 
of the Former Husband's pension.  After a hearing on these issues, the trial court entered an order 
that mandated the Former Husband provide the Former Wife with $5,000 to serve as 
compensation for the Former Wife's appellate attorney's fees and costs, and post-judgment non-
appellate attorney's fees and costs.  The Former Wife appealed, alleging the trial court committed 
error in failing to award her the total amount of appellate fees incurred as well as denying her 
appellate costs.  The District Court remanded: 
 1.  "In the instant case, Former Wife contends the trial court erred in not awarding her the 
full amount of her appellate attorney's fees and in denying her request for appellate costs." 
 2.  "However, because the trial court failed to specify in its order whether the $5000 
award applied to appellate attorney's fees, appellate costs, or post-mandate attorney's fees at the 
trial court level, we are precluded from meaningful review of the award." 
 3.  "Accordingly, we remand this cause to the trial court for the purpose of apportioning 
attorney's fees and/or costs awarded between appellate and trial work." 
Coleman v. Bland, 39 FLW D2526 (Fla. 5th DCA 2014) 
 

 

D.  Enforcement and Liens 

 
First District 
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Second District 

IN GRANTING CHARGING LIEN IN FAVOR OF HUSBAND'S ATTORNEY, TRIAL 
COURT ERRED IN PLACING CHARGING LIEN ON HUSBAND'S HOMESTEAD 
PROPERTY. 
 
 The Husband challenged the trial court's imposition of a charging lien in favor of his 
attorney for fees for her services in the course of his divorce proceedings.  The trial court 
imposed the lien against the Husband's property including his homestead.  The District Court 
reversed: 
 1.  "In its order, the trial court awarded a lien in the amount of $88,657.60 in favor of the 
law firm,,, on all property awarded to [the Husband] in the dissolution action, including his 
homestead property." 
 2.  "This was held to be improper in [an earlier case].  [In the earlier case], the former 
husband's attorney obtained a charging lien against [her client] for work she had performed in a 
post-dissolution action and the trial court applied the lien to the former husband's homestead 
property." 
 3.  "The attorney argued that the lien was proper because the retainer agreement signed 
by the former husband provided as follows: 'the client hereby knowingly, voluntarily and 
intelligently waives his rights to assert his homestead exemption in the event a charging lien is 
obtained to secure the balance of attorney's fees and costs.'" 
 4.  "The Florida Supreme Court rejected the attorney's argument and held that 'a waiver 
of the homestead exemption in an unsecured agreement is unenforceable.'" 
 5.  "Therefore, it was improper for the trial court to grant the attorney's charging lien on 
the former husband's homestead property." 
Felice v. Sutherland Pullen Law, PLLC, 39 FLW D2232 (Fla. 2d DCA 2014) 
 

Third District 

Fourth District 

Fifth District 
 

TRIAL COURT ERRED IN ENTERING ORDER GRANTING ATTORNEY'S 
CHARGING LIEN WHERE DISSOLUTION PROCEEDINGS WERE STILL PENDING 
AND WIFE WAS NOT AFFORDED THE OPPORTUNITY TO BE HEARD 
 
 The Wife, Florence Higdon, retained the services of GrayRobinson, P.A. to represent her 
in dissolution of marriage proceedings.  In her agreement with the firm, a clause stated that 
GrayRobinson "shall have a lien against all monies or properties received by me or assigned by 
me as recovery in my case…in the event that the attorney's fees and costs owed to the firm are 
not otherwise paid."  David Garfinkel, an attorney with GrayRobinson, withdrew from 
representing the Wife prior to the conclusion of the dissolution proceedings.  Upon withdrawing, 
Garfinkel filed a sworn Notice of Claim of Attorney's Charging Lien for $18,384.97.  The lien 
was against certain property, which to date had not been distributed to either party of the 
dissolution.  The Wife filed a reply opposing entry of the order.  The Wife claimed that the entry 
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was premature, as there was nothing before the court sufficient to demonstrate entitlement to a 
charging lien.  The trial court, without conducting a hearing, entered the Order. The Wife  
appealed the order.  The District Court reversed: 
 1.  "Garfinkel and GrayRobinson have perfected their right to seek a charging lien in the 
underlying case." 

2.  "However, we agree with Higdon that the Order under review was premature in that it 
issued during the pendency of the underlying dissolution action, i.e., before it could be 
determined that Garfinkel's services resulted in a benefit to Higdon, in the form of assets 
awarded in the dissolution action, to which the charging lien could attach.   

3.  "Furthermore, the court summarily entered the Order establishing the lien without 
hearing Higdon's objections." 

4.  "Too, the irregularity precluded Higdon's due process right to raise any equitable 
defenses she may have had and to dispute the amount claimed." 

5.  "We, therefore, reverse the Order as premature and remand with directions that, after 
the final dissolution judgment is rendered, and after Higdon has been given notice and 
opportunity to be heard, the court can consider entry of an order establishing a charging lien in 
favor of Garfinkel and GrayRobinson." 
Higdon v. Higdon, 135 So.3d 416 (Fla. 5th DCA 2014) 

 

E.  Judgment 

 
First District 

TRIAL COURT ERRED IN AWARDING FORMER WIFE ATTORNEY'S FEES 
ABSENT FINDINGS REGARDING THE NUMBER OF HOURS SPENT BY THE 
FORMER WIFE'S ATTORNEY AS WELL AS WHETHER SAID HOURS WERE 
REASONABLE; LACK OF FINDINGS IS REVERSIBLE ERROR EVEN WHERE 
EVIDENCE SUPPORTS THE AWARD. 
 
 The Former Husband herein appeals as to the parties' final judgment of dissolution of 
marriage.  Specifically, the Former Husband challenges the trial court's determination that he pay 
a portion of the Former Wife's attorney's fees.  The District Court agreed and reversed: 
 1.  "A court's award of attorney's fees is controlled by section 61.16, Florida Statutes 
(2013), which provides: The court may from time to time, after considering the financial 
resources of both parties, order a party to pay a reasonable amount for attorney's fees, suit 
money, and the cost to the other party of maintaining or defending any proceeding under this 
chapter, including enforcement and modification proceedings and appeals." 
 2.  "Furthermore, [in an earlier case] we held that a trial court reversibly errs when it 
awards attorney's fees without making the requisite findings as to the proper amount, as required 
by Fla. Patient's Comp. Fund v. Rowe…." 
 3.  "The lack of findings constitutes reversible error, even if there is competent, 
substantial evidence to support the award.'" 
 4.  "Significantly, '[a] dissolution order directing a party to pay the other party's fees and 
costs, which recites simply that the total amounts 'are reasonable time spent and hourly rates,' is 
insufficient under Rowe." 
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 5.  "Here, the final judgment does not make specific findings as to the number of hours 
expended by the Former Wife's attorney, or whether those hours are reasonable." 
 6.  "Rather, the final judgment simply recites that 'the hours and rate per hour on the 
[Former] Wife's 'Amended Affidavit of Attorney's Fees and Costs' are reasonable.'  Such 
generalized findings are inadequate, and reversal and remand are in order to allow the trial court 
to make the requisite findings." 
Mitchell v. Mitchell, 141 So.3d 1228 (Fla. 1st DCA 2014) 
 

Second District 

Third District 

TRIAL COURT ERRED IN AWARDING MOTHER ATTORNEY'S FEES ABSENT 
FINDING THAT FATHER HAD ABILITY TO PAY SAID FEES. 
 
 The Father and the Mother met at their place of employment in Miami in February 2010.  
After a brief relationship ending in September 2010, the parties had one child born in May of 
2011.  The Mother first filed her petition to establish paternity, custody, and child support on 
October 12, 2010.  Despite the parties' attempt at mediation, such attempt was unsuccessful at 
resolving the case.  Therefore, the parties proceeded to trial on July 25, 2012, and the final 
judgment on the issues was entered on September 18, 2012.  The final judgment awarded the 
Mother sole custody and responsibility in addition to attorney's fees and child support.  The 
Former Husband appealed the award of attorney's fees.  As to the attorney's fees, the District 
Court reversed: 
 1.  "In the instant case, the trial court's award of attorney's fees is flawed for the same 
reason that the child support award is flawed.  The trial court erroneously concluded that 
attorney's fees at an hourly rate of $275 per hour and $376 in costs, amounting to $8,057.50 in 
fees, was reasonable." 
 2.  "The trial court further found that the financial situation of the parties was such that 
both parties should share equally in paying the Mother's attorney's fees." 
 3.  "In support of this conclusion, the trial court simply stated that the 29.3 hours the 
Mother's counsel expended were 'reasonable and necessary due to [the] difficulty in progressing 
[the] case' with the Father." 
 4.  "However, at the time of the final judgment, the trial court made no specific findings 
of the Father's ability to pay, as it should have done." 
Van Exter v. Diodonet-Molina, 39 FLW D2476 (Fla. 3d DCA 2014) 
 

Fourth District 

Fifth District 
 
 

F.  Jurisdiction 

 
First District 
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Second District 

Third District 

Fourth District 

Fifth District 
 

G.  Temporary  

 
First District 

Second District 

Third District 

Fourth District 

Fifth District 
 

H.  Miscellaneous  

 
First District 

Second District 
 

Third District 

TRIAL COURT ERRED IN AWARDING WIFE ATTORNEY'S FEES IN CHILD 
CUSTODY DISPUTE, AS THE PARTIES' MARITAL SETTLEMENT AGREEMENT 
PROVIDED THAT EACH PARTY WOULD BE RESPONSIBLE FOR THEIR 
RESPECTIVE ATTORNEY'S FEES. 
 
 During the parties' child custody proceeding, the trial court ratified the parties' marital 
settlement agreement.  The marital settlement agreement apparently provided that each party was 
responsible for his or her own attorney's fees.  Upon the trial court's award of attorney's fees to 
the Mother due to the child custody litigation, the Father appealed.  The Mother confessed error 
and the District Court reversed: 
 1. "The [M]other was on notice of the child custody dispute at the time that the 
marital settlement agreement was ratified by the trial court's entry of the final judgment of 
dissolution of marriage." 
 2. "The [M]other did not take any steps to ask the trial judge to modify the attorney's 
fees provision in that agreement, nor to ask the trial court to reserve jurisdiction to rule on the 
award of attorney's fees with respect to the child custody dispute at a later date." 
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 3. "The [M]other therefore waived any right to later claim attorney's fees in the child 
custody dispute." 
Salisele v. Sapicas, 39 FLW D540 (Fla. 3d DCA 2014) 

 
Fourth District 

TRIAL COURT DID NOT ERR IN DECLINING TO AWARD THE WIFE FEES SHE 
INCURRED AFTER THE ENTRY OF A FINAL JUDGMENT FINDING PRENUPTIAL 
AGREEMENT VALID BUT INCURRED LITIGATING PRE-DISSOLUTION 
TEMPORARY FEE AMOUNTS WHERE PRENUPTIAL AGREEMENT WAS DEEMED 
VALID AND WIFE WAIVED ANY RIGHT TO FEES THEREIN. 
 
 The Wife appeals an Amended Global Final Order on Remaining Issues.  In part, the 
order awarded the Wife $346,218.52 in attorney's fees dating from November 1, 2009 through 
July 28, 2010.  The Wife alleges that the trial court erred in failing to award her fees she incurred 
after the dissolution due to her litigation of pre-dissolution temporary fee amounts.  As to the 
fees incurred after the dissolution, the District Court affirmed: 

1.  "The standard of review of a fee award in a dissolution proceeding is abuse of 
discretion." 

2.  "However, to the extent that a trial court's order on fees is based on its interpretation 
of the law, the standard of review is de novo." 
 3.  "As long as the claim and award for temporary attorney's fees 'are limited to services 
rendered prior to the entry of the final judgment, the award can be made at the time of final 
hearing or in an appropriate post-judgment proceeding.'" 
 4.  "Here, the prenuptial agreement provided that the parties would bear their own 
attorney's fees.  This provision was ineffective as to temporary fees incurred for services 
rendered prior to the entry of the Amended Final Judgment." 
 5.  "However, once the trial court entered the Amended Final Judgment and dissolved the 
marital relationship, the appellant's role as the appellee's wife ended and there is no longer a legal 
basis for declining to enforce the contractual waiver of fees." 
 6.  "In this case, once the Amended Final Judgment was entered, the [H]usband no longer 
had an obligation to support the [W]ife and there was no longer a public policy reason to refuse 
to enforce the contractual waiver of fees." 
Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN ORDERING LAW FIRM TO DISGORGE ONE-HALF OF 
HUSBAND'S LIQUID ASSETS, WHICH THE FIRM WAS HOLDING, IN ORDER TO 
PAY WIFE'S ATTORNEY'S FEES WITHOUT GIVING FIRM THE PROPER NOTICE 
OR OPPORTUNITY TO BE HEARD; TRIAL COURT DOES, HOWEVER, HAVE THE 
AUTHORITY TO ORDER DISGORGEMENT UPON PROPER NOTICE AND 
HEARING. 
 
 The Wife in the instant case filed a motion for temporary relief, requesting $190,000 in 
temporary attorney's fees.  The Husband's counsel was given notice of the motion and hearing. 
However, it was not until the actual hearing that the issue of disgorgement of fees paid to the 
Husband's counsel was first introduced. 
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  Up until the filing of the Wife's motion for temporary relief, the parties had enjoyed a 
substantial amount of liquid marital assets.  At the hearing, evidence was offered to show that the 
Husband had recently executed an investment agreement to transfer and invest the majority of 
the parties' liquid marital assets with a third party.  The aforementioned investment agreement 
prohibited the Husband from receiving any of the invested money until 2014.  This investment 
agreement, however, occurred prior to the Husband retaining his current counsel.  Upon the 
Husband retaining his current counsel, approximately $300,000 in liquid marital assets remained. 
 At the hearing, the Husband's counsel testified that the Husband had paid $206,447.50 in 
legal fees from September 2012 through November 2012.  Husband's counsel testified that the 
source of the fee payment came from the Husband's father's credit card, which counsel believed 
the Husband was repaying from an unknown source. The Husband had previously stated in a 
deposition, however, that the source of the reimbursement to this father was from a joint marital 
savings account.   

After the hearing, the trial court made the following findings: that the Husband had used 
$400,000 in marital funds to pay his legal fees; that the Husband had developed a scheme to pay 
his attorneys by means of his father's credit card and in turn repay his father through marital 
funds; and that although the Husband claims to only have $6,240.00 of marital assets remaining, 
based on the evidence of attorney's fees introduced by the Wife, the Husband's attorney is 
holding $311,908 of marital funds on the Husband's behalf for future fee payments.  The trial 
court then awarded the Wife attorney's fees in the amount of $155,954, or one-half the amount 
held by Husband's counsel.  The trial court justified its award on the fact that the Husband 
controlled all the liquid marital assets and that the Wife was entitled to competent counsel.  The 
Husband appealed the order of disgorgement.  The District Court reversed: 

1.  "Due process requires that each party be given fair notice and a reasonable 
opportunity to be heard." 

2.  "Where a party's motion fails to raise an issue or where the trial court's order exceeds 
the scope of what was noticed for hearing, the affected party is denied sufficient notice if a 
determination is made on such basis, unless the parties try the issue by consent." 

3.  "As to the forfeiture or disgorgement of funds, an attorney is entitled to the same 
reasonable notice and opportunity to be heard, even if he or she is merely holding those funds as 
a retainer for legal services not yet rendered." 

4.  "In the instant matter, the [W]ife's motion for temporary fees and costs was legally 
insufficient to put the Firm on notice that the funds it was holding could be taken and distributed 
to the [W]ife's attorney." 

5.  "Because of the insufficient notice provided to it, the Firm had no reason to believe 
that the trial court's proceedings concerning temporary fees and costs could result in a 
disgorgement of funds that the Firm was holding, or that the trial court would inquire into the 
appropriateness of the fees charged to, and collected from, its client." 

6.  "Because the Firm was not granted sufficient notice, its right to be heard was 
substantially hindered in that it was not given the opportunity to gather or present supporting 
evidence." 

7.  "Where misappropriation of escrowed funds by attorneys of record is proven, the trial 
court may exercise its inherent power to sanction the attorneys by disgorging the funds and 
regaining control of them." 
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8.  "Thus, contrary to the Firm's argument, the trial court—with fair advance notice to 
all—did and does have jurisdiction to order disgorgement when there is competent and 
substantial evidence to support the court's inherent authority." 
Weissman v. Braman, 132 So.3d 327 (Fla. 4th DCA 2014) 
 
TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW IN 
DISQUALIFYING FORMER HUSBAND'S ATTORNEY FROM REPRESENTING 
FORMER HUSBAND IN ALL FURTHER PROCEEDINGS WHERE ATTORNEY WAS 
ONLY A MATERIAL WITNESS IN CONTEMPT MATTER; FURTHER, SANCTIONS 
PROPERLY IMPOSED AGAINST FORMER WIFE FOR UNNECESSARY 
LITIGATION WHERE LAW WAS UNEQUIVOCALLY AGAINST HER POSITION. 
 
 The Former Husband appealed from the trial court's order that disqualified his attorney, 
(who is also his current wife) Lourdes Ferrer, from advocating for him in post-dissolution 
matters against the Former Wife.  The Former Wife first filed a motion to disqualify the Former 
Husband's attorney/current wife due to the attorney's status as a material witness on the parties' 
contempt matter.  The Former Wife based this assertion on Rules Regulating the Florida Bar 4-
3.7(a).  The trial court granted the Former Wife's motion for disqualification and this petition for 
certiorari followed.  The District Court granted the certiorari: 
 1.  "We conclude that the order of disqualification departs from the essential 
requirements of law because it is not limited to Ferrer's participation during the contempt 
hearing." 
 2.  "As is well established by numerous Florida courts, the fact that Ferrer was a 
potentially necessary witness at the contempt hearing would not prevent her from serving as the 
Former Husband's attorney in other pre-trial, trial, and post-trial proceedings." 
 3.  "Under normal circumstances, we would conclude this opinion by simply granting the 
petition and quashing the trial court's order of disqualification and therein recognize that the 
order of disqualification was impermissibly overbroad." 
 4.  "However, the actions of counsel for the Former Wife… have transformed this 
'simple' matter into an unnecessary and protracted controversy by [his] failure to acknowledge 
clear and unambiguous controlling law directly adverse to his client's position." 
 5.  "As such, we are compelled to take the extraordinary but not unprecedented step of 
awarding appellate attorney's fees as a sanction." 
 6.  "Although the Former Husband did not cite [to certain specified decisions] either here 
or in the trial court, [the Former Wife's counsel] had an obligation to concede error based on 
those cases and the plain language of the rule." 
 7.  "The trial court's order of disqualification did not just prohibit Ferrer from 
representing the Former Husband at the contempt hearing; it generally prohibited her from any 
further representation of the Former Husband." 
 8.  "'Disqualification of a party's chosen counsel is a drastic remedy that should be used 
sparingly.'  In addition, '[m]otions for disqualification are generally viewed with skepticism 
because disqualification of counsel impinges on a party's right to employ a lawyer of choice, and 
such motions are often interposed for tactical purposes.'" 
 9.  "In this case, there was no legal basis for disqualifying Ferrer from representing the 
Former Husband in any proceedings subsequent to the contempt hearing.  Therefore, the Former 
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Wife's counsel… should have confessed error as to the trial court's general order of 
disqualification." 
 10.  "Accordingly, we remand this matter to the trial court to assess the amount of 
appellate attorney's fees to be imposed as a sanction on the Former Wife for her counsel's 
baseless defense in this proceeding." 
Lieberman v. Lieberman, 39 FLW D2457 (Fla. 4th DCA 2014) 
 

Fifth District 
 
 

V. CHILD SUPPORT 

 

A.  Support for Children Beyond 18 Years 

 
First District 

Second District 

Third District 

Fourth District 

Fifth District 
 

B.  Expenses Paid as Child Support 

 
First District 

TRIAL COURT ERRED IN PROPORTIONALLY DIVIDING COST OF CHILD'S 
EXTRA CURRICULAR ACTIVITIES BETWEEN THE PARTIES, AS THERE WAS A 
LACK OF EVIDENCE SUPPORTING SUCH DIVISION; FURTHER, PROVISION IN 
PARTIES' FINAL JUDGMENT PROVIDED FOR EQUITABLE DIVISION OF THE 
EXTRA CURRICULAR ACTIVITIES. 
 
 The Former Husband appealed from the final judgment of dissolution of marriage.  
Specifically, the Former Husband argued that the parenting plan provision requiring the extra-
curricular activities to be split proportionally between the parties was error.  Regarding the 
parenting plan, the District Court reversed: 
 1.  "The Plan states that '[t]he cost of extra-curricular activities shall be divided 
proportionally to the parties' respective incomes.'  But we can find no evidence supporting a 
division of extracurricular costs based on the parties' respective incomes." 
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 2.  "Rather, the evidence adduced at the hearing supports a different, conflicting 
provision found in the final judgment stating that the parties will 'equally share the cost' of 
current and future extra-curricular activities." 
 3.  "Accordingly, we reverse and remand the parenting plan for revision consistent with 
the evidence and terms of the final judgment." 
Vonnoh v. Vonnoh, 132 So.3d 955 (Fla. 1st DCA 2014) 
 

Second District 

TRIAL COURT ABUSED ITS DISCRETION IN FAILING TO APPORTION CHILD'S 
UNCOVERED MEDICAL EXPENSES BASED ON PARTIES' RESPECTIVE SHARES 
OF CHILD SUPPORT. 
 
 The Former Wife appealed contending that the trial court abused its discretion when it 
did not apportion the parties' child's uncovered medical expenses in accordance with their shares 
of child support.  As to the uncovered medical expenses, the District Court reversed: 
 1.  "As for the child's uncovered medical expenses, the Former Wife argues, and the 
Former Husband concedes, that the trial court erred because it failed to address this item in the 
amended final judgment." 
 2.  "On remand, the trial court must allocate these expenses in accordance with the 
parties' respective shares of the child support obligation." 
Ayra v. Ayra, 148 So.3d 142 (Fla. 2d DCA 2014) 
 
TRIAL COURT ERRED IN REQUIRING FORMER HUSBAND TO OBTAIN LIFE 
INSURANCE TO SECURE CHILD SUPPORT PAYMENT WHERE COURT MADE NO 
DETERMINATION AS TO FORMER HUSBAND'S ABILITY TO PAY OR 
CIRCUMSTANCES REQUIRING LIFE INSURANCE SECURITY. 
 
 The Former Husband appealed contending that the trial court erred in ordering him to 
obtain life insurance to secure his child support obligation.  As to the life insurance, the District 
Court agreed and reversed: 
 1.  "Generally, the trial court has discretion to order the payor of child support to 
maintain a life insurance policy in order to secure the award… However, the court's order must 
include the findings on the cost of the insurance and whether the obligor can afford it, and there 
must be special circumstances that would necessitate such an order." 

2.  "Here, the trial court did not make any findings on whether the Former Husband could 
afford life insurance, nor were there any findings of special circumstances that would necessitate 
the Former Husband obtaining life insurance." 
 3.  "Absent these findings, the trial court committed reversible error when it ordered the 
Former Husband to procure a life insurance policy as security for his child support payments." 
Velaga v. Gudapati, 148 So.3d 550 (Fla. 2d DCA 2014) 
 

Third District 

Fourth District 
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Fifth District 
 

TRIAL COURT ERRED IN FAILING TO PROVIDE SPECIFIC MONTH, DAY, AND 
YEAR THAT THE CHILD SUPPORT WOULD TERMINATE OR REDUCE; 
FURTHER, ERROR TO REQUIRE PARTIES TO EQUITABLY SPLIT CHILD'S 
UNCOVERED MEDICAL EXPENSES RATHER THAN ON A PRO RATA BASIS 
 
 The Wife, Valerie Fairchild, appealed from the trial court's failure to provide a specific 
date for when child support will terminate or reduce.  Additionally, Ms. Fairchild appealed the 
trial court's allocation of the parties' child's uncovered medical expenses to be split on a 50/50 
basis.  As to both the termination of child support and the uncovered medical expenses, the 
District Court reversed: 
 1.  "[T]he parties agree that the final judgment should include the month, day and year 
that the reduction or elimination of child support will become effective, and that the trial court 
erred in ordering the parties to split the cost of their minor child's uncovered medical expenses 
50/50." 
 2.  "As Dr. Fairchild properly concedes, these expenses should be split on a pro rata 
basis." 
 3.  "Although not conceded by Dr. Fairchild, we also agree with Ms. Fairchild that she 
should not be required to pay any part of the child's medical expenses that would be covered by 
insurance but for Dr. Fairchild's unilateral decision to not submit the expenses for payment by 
the insurance carrier." 
Fairchild v. Fairchild, 135 So.3d 537 (Fla. 5th DCA 2014) 

 

C.  Modification 

 
First District 

TRIAL COURT ERRED IN MODIFYING EXISTING CHILD SUPPORT ORDER 
WHERE NEITHER PARTY REQUESTED MODIFICATION AND THE REQUIRED 
FACTUAL FINDINGS WERE NOT MADE. 
 
 The Former Wife appealed from the trial court's modification of an existing child support 
order.  On February 23, 2011, an administrative support order was entered as to child support for 
the parties' minor child.  Said order began on March 1, 2011.  The order required the Former 
Husband to pay $484 per month in child support until the parties' child marries, dies, becomes 
self supporting, reaches the age of majority, or upon further order of the court.  Further, the order 
stated that $6 per month, plus interest, would be added to the amount of child support until the 
retroactive child support or arrearage of $1500 was paid in full.  In addition to the $6 per month, 
the Former Husband was also required to pay $383 in costs and fees per the court's order as well 
as $350 per month along with applicable services fees per the final judgment.  As to the 
modification, the District Court agreed and reversed: 
 1.  "The order in the final judgment appears to supersede the March 1 order." 
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2.  "While the circuit court is permitted to modify child support, there is no record 
evidence that either party requested a modification, and neither the magistrate nor the trial court 
made any factual findings to support the reduction." 
Sanford v. Davis, 136 So.3d 785 (Fla. 1st DCA 2014) 
 

Second District 

TRIAL COURT HAD NECESSARY JURISDICTION FOR THE PURPOSE OF 
ADJUDICATING FATHER'S MOTION TO DETERMINE CURRENT AND 
RETROACTIVE CHILD SUPPORT. 
 
 The Father filed a petition to determine paternity in 2010.  The Father filed his motion 
when the parties' two children began to reside with him instead of with the Mother.  The court 
granted the Father's petition but reserved jurisdiction as to child support.  The Department of 
Revenue, on the Father's behalf, then filed a motion as to past and ongoing child support owed 
by the Mother.  The court held a hearing on the motion during which a child support guidelines 
worksheet was submitted into evidence.  The Mother failed to appear.  The court determined that 
due to a prior administrative order as to child support, the Father needed to file a supplemental 
petition for modification in another administrative case.  The Department of Revenue then 
moved to vacate the order, claiming that the administrative order was from another case, and the 
child support per the administrative order had terminated. The court denied the motion and the 
Father appealed.  The District Court reversed: 
 1.  "Section 409.2563 provides an administrative procedure for establishing child support 
obligations in Title IV-D cases in a fair and expeditious manner when there is no court order of 
support." 
 2.  "An administrative support order rendered, under [section 409.2563] has the same 
force and effect as a court order and remains in effect until modified by the Department, vacated 
on appeal, or superseded by a subsequent court order."  
 3.  "However, '[i]t is not the Legislature's intent to limit the jurisdiction of the circuit 
courts to hear and determine issues regarding child support…and child support obligations may 
also be determined by the circuit court.'" 
 4.  "It is well established that a circuit court lacks jurisdiction to vacate or retroactively 
affect an administrative child support order entered pursuant to section 409.2563 administrative 
proceedings." 
 5.  "However, a circuit court does have the power to issue a superseding order changing 
support obligations prospectively." 
 6.  "In the case on appeal, the Department's motion did not seek to retroactively alter the 
prior administrative child support order, which obligated the Father to pay child support.  The 
support obligations imposed on the Father in the administrative proceeding had previously 
terminated pursuant to the terms of a Final Administrative Order Suspending Support 
Obligations." 
 7.  "Although any arrearages the Father owed for support did not terminate pursuant to 
the terms of the administrative order, in the case of a superseded administrative order, any past-
due support obligation will not be retroactively modified and will remain enforceable." 
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 8.  "Thus, though a prior administrative support order remains in effect pertaining to the 
arrearage amount the Father owes, the circuit court had the authority to enter a subsequent court 
order establishing the Mother"s child support obligations." 
Department of Revenue v. Secor, 146 So.3d 1250 (Fla. 2d DCA 2014) 
 

Third District 

TRIAL COURT ABUSED ITS DISCRETION IN REQUIRING CHILDREN TO 
ATTEND PUBLIC SCHOOL, AS FATHER'S MODIFICATION DID NOT SEEK FOR 
CHILDREN TO ATTEND PUBLIC SCHOOL AND PARTIES WERE NOT ADVISED 
THAT HEARING WOULD PERMANENTLY DETERMINE CHILDREN'S 
SCHOOLING. 
 
 The Former Wife contested the supplemental final judgment on petition for modification 
of parenting plan, asserting that the trial court abused its discretion in requiring the parties' 
children to attend public school.  The District Court agreed and reversed: 
 1.  "The Mother is correct that the Father did not seek a modification of the final 
judgment of dissolution to provide that the children attend public school.  Indeed, in his petition 
for modification, the Father requested 'that the court modify the timesharing and allow the Father 
to have the majority of the timesharing with the children in Miami, Florida.'" 
 2.  "As such, it is undisputed that the Father's petition did not request that the children 
attend public school rather than continue with homeschooling." 
 3.  "'[T]he general rule is that a court cannot determine 'matters not noticed for hearing 
and not the subject of appropriate pleadings.'"   
 4.  "To grant unrequested relief is an abuse of discretion."   
 5.  "In this case, neither party was advised that the hearing in question would result in a 
permanent determination involving the children's schooling." 
 6.  "Accordingly, we reverse the order in question and remand with directions to the trial 
court to conduct a final hearing after due notice on this issues pertaining to the education of the 
children in accordance with Florida's shared responsibility law." 
Cano v. Cano, 140 So.3d 651 (Fla. 3d DCA 2014) 
 

Fourth District 

CIRCUIT COURT DID NOT ERR IN DETERMINING FORMER HUSBAND'S CHILD 
SUPPORT OBLIGATION WAS MODIFIABLE WHERE A SUBSTANTIAL CHANGE 
IN CIRCUMSTANCES EXISTED AND PARTIES' MSA COULD NOT NEGATE THE 
RIGHT TO MODIFY CHILD SUPPORT OBLIGATIONS GIVEN SUCH CHANGE IN 
CIRCUMSTANCES. 
 
 In this dissolution of marriage action, the Former Husband and the Former Wife entered 
into a martial settlement agreement (MSA).  The MSA provided that when the parties' eldest 
child reached the age of majority, the child support obligation would then be recalculated for the 
remaining children based on the current guidelines and the parties' current incomes.  This process 
was to repeat itself until the last child reached the age of majority.  Further, the MSA also 
provided that the Former Husband would pay the Former Wife lump sum alimony; that the 
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Former Wife could not seek additional support from the Former Husband and; that the Former 
Husband released any claims of entitlement to the Former Wife's future earnings.  The alimony 
and child custody sections of the MSA also stated that such sections of the agreement were non-
modifiable.  There was no such non-modifiable language in the child support section. 
 Approximately four years after the parties' final judgment was entered, the Former 
Husband petitioned for modification of child support.  The Former Husband claimed such 
modification due to a substantial change in circumstances.  The Former Husband claimed such 
substantial change in circumstances based on the fact that the Former Wife was now working as 
a full-time attorney.  In her response, the Former Wife stated that the MSA had contemplated 
that she would return to work and earn income to become financially independent.  As such, her 
current employment did not constitute a substantial change in circumstances.  Moreover, the 
Former Husband had waived his right to an entitlement in her future earnings through the MSA.  
The Former Wife additionally stated that the MSA had accounted for when modification of the 
Former Husband's child support would occur and such modification was not yet due.   
 The Former Husband, in his reply, alleged that a substantial change in circumstances had 
occurred, as the Former Wife had returned to full-time employment, earning a six-figure salary, 
and his income had substantially declined since the parties' dissolution.  The Former Husband 
also stated that the previous child support obligations were calculated on his then salary and the 
Former Wife's lack of salary.  He alleged that if the child support obligations were to be non-
modifiable, the parties would have stated such in the MSA.  Moreover, the Former Husband 
argued he did not waive his statutory right to modification.   
 Upon a hearing, the trial court determined that the child support obligations in the MSA 
were modifiable.  The trial court partly based its decision on the lack of explicit language stating 
that the child support obligation was non-modifiable, as had been done in the alimony and child 
custody sections.  Additionally, the trial court stated that the MSA's determination for modifying 
child support based on the child's age was required as a matter of law.  Such a determination, 
however, was not the only condition available to modify child support. 
 In a final order later issued by the court, the court granted the Former Husband's petition 
for modification.  Among other findings, the court noted that the Former Husband did not meet 
his burden in establishing that the Former Wife's employment constituted a substantial change in 
circumstances.  The court concluded, however, that the Former Husband had met his burden of 
demonstrating a decrease in his income as a substantial change in circumstances, thus warranting 
modification.  The Former Wife appealed the court's determination that the child support 
obligations were modifiable.  With regard to the modification, the District Court affirmed: 
 1.  "This issue here is resolved by our decision in [an earlier case wherein] we held that 
'[a contract cannot] divest the courts of their authority to modify child support, for inherent in a 
court's authority is the authority to modify child support—regardless of any agreement between 
the parties.'" 
 2.  "Thus, regardless of the fact that the MSA described when the Former Husband's child 
support obligation would be modifiable—when a child reached the age of majority or was 
otherwise no longer eligible for support—the court still had the inherent authority to modify that 
obligation if the Former Husband could prove that a substantial change in circumstances 
occurred." 
deLabry v. Sales, 134 So.3d 1110 (Fla. 4th DCA 2014) 
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TRIAL COURT DID NOT ABUSE ITS DISCRETION IN DETERMINING THAT 
HUSBAND'S DECREASE IN INCOME CONSTITUTED A SUBSTANTIAL CHANGE 
IN CIRCUMSTANCES MERITING A REDUCTION IN CHILD SUPPORT AMOUNT.  
 

The parties entered into a martial settlement agreement (MSA).  The MSA provided that 
when the parties' eldest child reached the age of majority, the child support obligation would 
then be recalculated for the remaining children based on the current guidelines and the parties' 
current incomes.  This process was to repeat itself until the last child reached the age of majority.  

Approximately four years after the parties' final judgment was entered, the Former 
Husband petitioned for modification of child support.  The Former Husband claimed such 
modification due to a substantial change in circumstances.  As one reason for the requested 
modification, the Former Husband alleged that the Former Wife was now working as a full-time 
attorney.  In her response, the Former Wife stated that the MSA had contemplated that she would 
return to work and earn income to become financially independent.  As such, her current 
employment did not constitute a substantial change in circumstances.  The Former Wife 
additionally stated that the Former Husband had waived his right to an entitlement in her future 
earnings through the MSA.  Lastly, the Former Wife claimed that the MSA had established 
guidelines for when modification of child support would occur and such modification was not 
yet due.  
 The Former Husband, in his reply, alleged that a substantial change in circumstances had 
occurred, as the Former Wife had returned to full-time employment earning a six-figure salary.  
Additionally, the Former Husband stated that his income had substantially declined since the 
parties' dissolution.  The Former Husband claimed that the previous child support obligations 
were calculated on his then salary and the Former Wife's lack of salary.  He also stated that if the 
child support obligations were to be non-modifiable, the parties would have mentioned this in the 
MSA.  Moreover, the Former Husband argued he did not waive his statutory right to 
modification.   

Upon a hearing, the trial court determined that the child support obligations in the MSA 
were modifiable.  In a final order later issued by the court, the court granted the Former 
Husband's petition for modification.  In the final order, the court found that the Former Husband 
had no income from his new law business and was living off investments.  Nevertheless, the 
Former Husband voluntarily chose to leave his place of past employment.  Therefore, the court 
imputed income to the Former Husband from his previous salary.  The court then determined that 
the Former Wife was earning an income of approximately two-thirds of the Former Husband's.   

The court also concluded that the Former Husband had met his burden in demonstrating 
that the decrease in his income constituted a substantial change in circumstances.  In determining 
the child support modification, the court applied the Former Husband's and the Former Wife's 
gross annual incomes to the child support guidelines.  In considering all relevant factors under 
section 61.30(1)(a), the court then increased the calculated child support guideline amount by 
five percent.  The Former Wife appealed, claiming that the court erred in its determination that 
the Former Husband's decrease in income constituted a substantial change in circumstances 
warranting a reduction in child support.  Concerning the substantial change in circumstances, the 
District Court affirmed: 
 1.  "The party moving for a modification of child support has the burden of proving all of 
the following factors, or rather, three fundamental prerequisites: First, there must be a substantial 
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change in circumstances.  Second, the change was not contemplated at the time of final judgment 
of dissolution.  Third, the change is sufficient, material, involuntary, and permanent in nature." 
 2.  "Moreover, '[w]hen the original child support amount is based on an agreement by the 
parties,…there is a heavier burden on the party seeking a downward modification.'" 
 3.  "Here, the Former Husband met his burden of proving all three prerequisites, even 
under the heavier burden required because of the MSA's existence." 
 4.  "First, there was a substantial change in circumstances, that is, a nearly fifty percent 
reduction in the Husband's income from the time of the MSA to the time of his petition." 
 5.  "Second, the change was not contemplated at the time of the final judgment of 
dissolution, as evidenced by the MSA's use of the Former Husband's average income as the basis 
for the 'reasonableness of the amounts for child support required by this Agreement.'" 
 6.  "Third, the change was 'sufficient, material, involuntary, and permanent in nature.'  
The Former Husband's nearly fifty percent reduction in annual income arose involuntarily from 
his previous law firm.  Moreover, this reduction was material, because, again, the MSA used his 
average income as the basis for 'the reasonableness of the amounts for child support required by 
this Agreement.'" 
deLabry v. Sales, 134 So.3d 1110 (Fla. 4th DCA 2014) 
 
GENERAL MAGISTRATE ERRED IN AWARDING MODIFICATION BASED ON 
PARTIES' CHANGED CIRCUMSTANCES WHERE SUCH RELIEF WAS NOT 
REQUESTED BY THE PARTIES. 
 
 The parties entered into a marital settlement agreement, whereby the Former Husband 
was required to pay child support for the parties' two children.  The agreement stated that Former 
Husband's child support obligation would terminate upon the child reaching eighteen or upon 
graduation, if the child were under the age of nineteen and still attending school.  In January 
2010, the Former Husband petitioned for modification based on the fact that the parties' son had 
turned eighteen in 2008 and had graduated high school in 2009.  The Former Husband sought for 
the court to grant a refund or, in the alternative, to provide a credit towards future payments for 
any overpayment made since the son's graduation from high school.  Upon a non-jury trial, the 
general magistrate heard testimony from the Former Husband as to his income as well as health 
insurance costs for both himself and the parties' daughter.  Further, the general magistrate heard 
testimony from the Former Wife as to her income as a nail technician as well as her expenses.  
Both parties' financial affidavits were admitted into evidence.  The general magistrate, however, 
rejected the Former Wife's testimony as to her income due to the general magistrate's experience 
in obtaining nail services as well as presiding over domestic relations cases involving nail 
technicians.  The general magistrate proceeded to impute income to the Former Wife based on 
documents neither introduced nor noticed to the parties. 
 The Former Wife filed exceptions to the magistrate's report and further moved to 
continue the hearing on her exceptions in order to obtain a transcript of the hearing.  The Former 
Wife then filed the transcript eight days prior to the hearing and additionally filed her amended 
exceptions five days before the hearing.  The court struck the Former Wife's amended exceptions 
as untimely.  Further, the court overruled her original exceptions.  The court then adopted the 
general magistrate's report and granted the Former Husband's petition.  The Former Wife 
appealed the general magistrate's use of unnoticed documents to impute income to her.  As to the 
use of unnoticed documents, the District Court reversed: 
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1.  "Initially, the only basis for modification pled by the Former Husband was the son's 
reaching majority and graduating from high school.  The Former Husband did not request a 
recalculation of support based on any financial change nor an imputation of income to the 
Former Wife." 
 2. "Thus, the magistrate erred in introducing evidence of the parties' changed financial 
circumstances and awarding relief that was not requested."  
Glaister v. Glaister, 137 So.3d 513 (Fla. 4th DCA 2014) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN REFUSING TO ADOPT 
MAGISTRATE'S FINDINGS THAT HUSBAND'S DECREASE IN INCOME WAS 
SUFFICIENT FOR MODIFICATION, AS HUSBAND'S PETITION FAILED TO 
ALLEGE THAT DECREASE WAS NOT CONTEMPLATED AT THE TIME OF THE 
FINAL JUDGMENT. 
 
 A final judgment for dissolution of marriage was entered in November 2007.  Within the 
final judgment, the trial court incorporated a marital settlement agreement.  Per the settlement 
agreement, the Husband was to pay $6,000 per month in child support.  In July 2010, however, 
the Husband alleged a decrease in income and petitioned for modification of child support.   
 Upon a hearing, the magistrate summarized the testimony presented.  Per the testimony, 
the Husband is a self-employed entrepreneur.  The Husband owns several companies, all of 
which sell lumber for building docks.  In his testimony, the Husband alleged that his income 
increased in 2007 due to the large amount of damages to docks.  The Husband and his 
accountant, however, both stated that his income began to decline thereafter.  Further, the Wife's 
accountant testified that the Husband's income level was exceptional in 2007.   
 The magistrate determined that the Husband "is able to manipulate his income year to 
year."  The magistrate concluded that based on the evidence presented, it was not possible to 
definitively determine the Husband's income.  Thereafter, the magistrate recommended reducing 
the child support amount to $2,676 per month.   
 The trial court adopted the magistrate's findings and granted the Husband's petition.  The 
Wife moved for rehearing.  The trial court granted the Wife's motion and proceeded to vacate its 
previous order and enter an order denying the Husband's motion.  The trial court determined that 
the magistrate misapplied the facts.  The Husband then appealed.  The District Court affirmed: 
 1.  "A party moving for modification of child support has the burden of proving the 
following factors: (1) a substantial change in circumstances; (2) the change was not 
contemplated at the time of the final judgment of dissolution; and (3) the change is sufficient, 
material, involuntary, and permanent in nature."   
 2.  "When the original child support amount is based on an agreement by the parties, as 
here, there is a heavier burden on the party seeking a downward modification.'" 
 3.  "Contrary to the Husband's contention, the trial court did not abuse its discretion in 
rejecting the magistrate's conclusion and denying the motion for modification because the 
Husband failed to allege and prove all of the elements necessary for modification." 
 4.  "The Husband's petition for modification alleged only a decrease in income.  He did 
not allege, nor did the magistrate find, that the decrease was not contemplated at the time of the 
final judgment, or that the decrease was involuntary and permanent in nature." 
 5.  "Thus, the magistrate's findings were insufficient to support modification of child 
support." 
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 6.  "The trial court correctly determined the magistrate misconceived the legal effect of 
the evidence.  The magistrate found that the Husband 'is in complete control of how much 
income he receives and when he receives the income' and that he has 'access to much greater 
income than that which is shown' on his financial affidavit." 
 7.  "The magistrate further found that the Husband 'is able to manipulate his income from 
year to year' and that 'it is not possible from the evidence presented to make a definitive 
determination as to his income.'  These findings support the trial court's conclusion that the 
change in the Husband's income was voluntary." 
 8.  "The magistrate further found that the Husband testified that his income was up in 
2007 due to people having damaged docks.  The Wife's accountant testified that business in 2007 
was 'exceptional' and that business levels in 2011 were consistent with business levels in 2008." 
 9.  "The Husband and his accountant both testified that the Husband's income started to 
decline in 2007.  These findings support the trial court's conclusion that the change in income 
was not unexpected at the time the settlement agreement and final judgment were entered in 
2007." 
Kozell v. Kozell, 142 So.3d 891 (Fla. 4th DCA 2014) 
 

Fifth District 
 

TRIAL COURT ERRED IN REDUCING CHILD SUPPORT OBLIGATION WHERE 
FATHER FAILED TO PROVE A SUBSTANTIAL CHANGE IN CIRCUMSTANCES 
MERITING SUCH RELIEF. 
 
 The Florida Department of Revenue, on the Mother's behalf, appealed from a final order 
that modified the Father's (Adam Garmon) child support payment.  The Florida Department of 
Revenue claimed that the trial court abused its discretion in modifying the Father's child support 
obligation, as the Father did not demonstrate that a substantial change in circumstances had 
occurred.  The District Court agreed and reversed: 
 1.  "Generally, 'a fundamental prerequisite to bringing an action to modify child support 
payments is a showing of substantial change in circumstances.'" 
 2.  "The burden of proving a substantial change in circumstances is on the party seeking 
modification."  
 3.  "The movant must establish that: (1) a substantial change in circumstances occurred; 
(2) the change was not contemplated at the time of the original judgment; and (3) the change is 
sufficient, material, involuntary, and permanent." 
 4.  "Here, Garmon was unable to prove a substantial change in circumstances occurred.  
Rather, according to child support guideline worksheets filed in this case, Garmon was earning 
roughly the same amount of money when the original child support order was entered as when he 
filed his petition to modify the child support order." 
 5.  "In the absence of any showing of a substantial change in circumstances, we are 
compelled to reverse." 
Department of Revenue v. Garmon, 138 So.3d 562 (Fla. 5th DCA 2014) 
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D.  Enforcement/Defenses 

 
First District 

TRIAL COURT'S FINDINGS AS TO THE AMOUNT OF FORMER HUSBAND'S 
ARREARS WERE NOT SUPPORTED BY THE RECORD. 
 
 The parties herein entered into an agreed final judgment of dissolution of marriage.  The 
judgment required the Former Husband to pay child support in the amount of $1,690 per month, 
or $390 per week.  Along with determining prospective child support obligations, the court also 
determined that the Former Husband was in arrears in child support.  The court ordered that the 
arrearage in the amount of $4,981.06 be paid at the rate of $50 per month.  In addition to child 
support and child support arrearage, the court also required the Former Husband to pay for 
private school tuition in the amount of $595 per month.  Per the parties' final judgment, the 
aforementioned obligations would be subject to an income deduction order.   
 After the Former Husband's first appeal, the Former Wife filed a motion as to the Former 
Husband's child support arrearage, among other issues.  Thereafter, the court conducted a hearing 
and determined that the Former Husband was in arrears in child support in the amount of 
$14,867.56. To determine the amount of arrears, the trial court used a domestic relations 
depository record and an attached cover letter.  The domestic relations depository record and its 
accompanying letter were produced from three audits conducted from May 1, 2012, through June 
18, 2013.  Although the three audits reflected drastically different amounts as to the Former 
Husband's child support arrearage, the trial court determined that the amount reflected in the first 
audit was the proper amount of child support arrearage owed by the Former Husband.  The trial 
court determined this despite the fact that the first audit included both pre and post judgment 
child support arrearages as well as tuition arrearages.  Moreover, the trial court also ignored the 
breakdown of "pay off balances" at the end of the audit.  The "pay off balances" exhibited three 
separate balances pertaining to child support, child support arrears, and tuition.  The total of 
aforementioned "pay off balances" was $14,696.02, $3,560.26 of which was attributable to child 
support.  Regarding the calculation of the child support arrearage, the District Court reversed: 
 1.  "Based on the foregoing, the record does not support the trial court's finding that 
Former Husband's child support arrearage obligation was $14,867.56." 
 2.  "Consequently, we reverse the trial court's order on this issue and remand for a 
recalculation of child support arrearages." 
Nassirou v. Nassirou, 135 So.3d 437 (Fla. 1st DCA 2014) 
 
TRIAL COURT ERRED IN FAILING TO INCORPORATE PRIOR CHILD SUPPORT 
PAYMENTS MADE WITHIN THE CONTESTED RETROACTIVE TIME PERIOD; 
ERROR GOING TO FOUNDATION OF CASE IS FUNDAMENTAL ERROR. 
 
 The Mother sought child support from the Father for the parties' minor child.  The 
Mother claimed that the Father was behind in child support by 31 months.  However, when the 
Florida Department of Revenue, calculated the amount of child support owed, the computation 
did not account for payments made by the Father during the contested time period.  The 
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Appellant then filed this appeal based on the retroactive child support calculation.  As to the 
child support, the District Court reversed: 
 1. "Based on evidence provided by the [M]other, the Department determined that the 
Appellant owed 31 months of retroactive child support." 
 2. "However, in determining the amount of retroactive support owed, the 
Department failed to include any child support payments made by the Appellant during that 31-
month time period.  Failing to include this amount was error." 
 3.  "Because this error goes to the foundation of this case, it is fundamental." 
Gillislee v. Florida Department of Revenue, 150 So.3d 294 (Fla. 1st DCA 2014) 
 

Second District 

Third District 

Fourth District 

Fifth District 
 

TRIAL COURT ERRED IN ORDERING FORMER HUSBAND TO PAY ARREARAGES 
ABOVE HIS CURRENT CHILD SUPPORT OBLIGATION WHERE FORMER 
HUSBAND'S FINANCIAL AFFIDAVIT DEMONSTRATED INCAPABILITY TO 
SATISFY CURRENT EXPENSES AND CHILD SUPPORT AMOUNTS. 
 
  The trial court determined the Former Husband's monthly child support obligation to be 
$791, per the child support guidelines.  The court also calculated the Former Husband's child 
support arrearages at $8,756.  In determining how to pay the arrearages, the Former Wife 
suggested $500 per month, while the Former Husband indicated 10% would be more reasonable.  
The court agreed with the Former Husband, but apparently took the Former Husband's 
suggestion to mean 10% of the entire arrearage, or $875.60 per month, rather than ten percent of 
his current monthly obligation of $791.  The Former Husband appealed and the District Court 
reversed: 
 1.  "Under the trial court's interpretation, the amount required to be paid for the arrearage 
was greater than the monthly child support obligation." 
 2.  "A review of Former Husband's financial affidavit reflects an inability to meet both 
his own expenses and the combined child support award." 
 3.  "We remand for the trial court to reconsider the arrearage payments." 
Orizondo v. Orizondo, 146 So.3d 151 (Fla. 5th DCA 2014) 
 
TRIAL COURT WAS WITHOUT JURISDICTION TO MODIFY CALIFORNIA CHILD 
SUPPORT ORDER, AS THE PARTIES DID NOT PROVIDE CONSENT FOR 
CALIFORNIA COURT TO ALLOW FLORIDA COURT TO MODIFY SAID ORDER 
AND CHILD WAS NOT A RESIDENT OF FLORIDA. 
 
 The Mother and the Father to this proceeding were married in Florida and had one child 
during the course of the marriage.  The parties then moved to California.  Five years later, the 
parties were divorced in California and the Father was ordered to pay child support.  Thereafter, 
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the Father returned to Florida while the Mother and the child moved to Georgia.  In April of 
2008, the Father filed a petition to domesticate the California final judgment and sought to 
modify the previously entered child support order.  The Florida trial court granted the Father's 
petition in its entirety on March 23, 2009.  The Mother, however, did not move to vacate the 
Florida court's order until May 30, 2012.  The Mother alleged that the Florida court did not have 
personal or subject matter jurisdiction pursuant to the Full Faith and Credit for Child Support 
Orders Act as well as Florida's Uniform Interstate Family Support Act.  The trial court denied the 
motion and the District Court reversed:   

1.  "This court recently explained the circumstances, under the UIFSA, in which a Florida 
court may modify a child support order issued in another state:  '[A]s is the case here, when not 
all of the parties reside in Florida, a Florida court may only modify the order under one of the 
following circumstances: 1. After notice and hearing the tribunal finds that: a. the child, 
individual obligee, and obligor do not reside in the issuing state; b. the petitioner seeks 
modification and is not a Florida resident; and c. the Florida tribunal has personal jurisdiction 
over the respondent.  2. The tribunal finds that it has personal jurisdiction over an individual 
party or the child and that all of the individual parties have filed consent in the issuing tribunal to 
the Florida tribunal's modifying the support order and assuming continuing exclusive jurisdiction 
over it. '" 
 2.  "Here, neither the parents nor the child live in California.  California has, therefore, 
lost continuing, exclusive jurisdiction under the FFCCSOA." 
 3.  "'[California's] loss of continuing, exclusive jurisdiction, however, does not 
automatically confer jurisdiction on a Florida court to modify [California's] child support order.'" 
 4.  "Father is a resident of Florida and, therefore, may not petition to modify the child 
support order under section 88.6111.  The record contained no evidence that Florida ever exerted 
personal jurisdiction over the child." 
 5.  "Furthermore, personal jurisdiction gained under section 48.193 'does not confer 
subject matter jurisdiction to modify a child support order previously established by a foreign 
court of competent jurisdiction.'" 
 6.  "Nothing in the record indicates that either party filed a consent in the California court 
to allow the Florida court to modify the child support order.  Consequently, the trial court never 
had subject matter jurisdiction to modify the California child support order." 
 7.  "'A judgment entered by a court which lacks subject matter jurisdiction is void and 
subject to collateral attack under rule 1.540 at any time.'" 

8.  "Accordingly, we reverse and remand for the trial court to vacate the order modifying 
the California child support order." 
Arquette v. Rutter, 39 FLW D2443 (Fla. 5th DCA 2014) 
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E.  Amount 

 
First District 

TRIAL COURT ERRED IN ALLOWING FATHER TO TAKE A DEDUCTION FROM 
GROSS INCOME FOR A PRIOR CHILD SUPPORT ORDER WHERE FATHER HAD 
NOT PAID SAID ORDER. 
 
 The Mother in this child support action appealed a Final Administrative Support Order.  
The order allowed the Father to take a deduction from his gross income for an earlier child 
support order that the Father was not paying.  The District Court reversed: 
 1.  "Section 61.30(3)(f) provides that 'court-ordered support for other children which is 
actually paid' is an allowable deduction from gross income for purposes of calculating net 
income available for child support.  §61.30(3), Fla. Stat. (2013)." 
 2.  "Until and unless Cody actually pays his child support for his other child, he is not 
permitted a deduction." 
Department of Revenue v. Cody, 131 So.3d 823 (Fla. 1st DCA 2014) 
 
TRIAL COURT ABUSED ITS DISCRETION IN CALCULATION OF CHILD SUPPORT 
WHERE COURT USED THE MOTHER'S BI-WEEKLY PAY STUBS AS MONTHLY 
INCOME; FURTHER, COURT DID NOT COMPLY WITH SECTION 61.30(3) OF THE 
FLORIDA STATUTES IN CALCULATING MOTHER'S DEDUCTIONS. 
 
 The Father appealed from the trial court's order modifying child support as well as 
granting a motion for contempt pertaining to enforcement.  The Father alleged that the trial court 
should not have utilized the Mother's income as reported in her bi-weekly pay stubs to calculate 
her monthly income.  Further, the Father claims that the trial court did not comply with section 
61.30(3) of the Florida Statutes.  The Mother agreed as to both points.  The District Court 
reversed: 
 1.  "Finding no substantial, competent evidence to support the trial court's finding of the 
[M]other's net income, we reverse and remand." 
 2.  "In doing so, we remind the parties and the trial court that the definition of 'gross 
income' includes 'allowances,' per section 61.30(2)(a), Florida Statutes (2013), and that support 
for each child continues until the child turns nineteen or graduates from high school, whichever 
occurs first, per the marital settlement agreement." 
 3.  "On remand, the trial court is to reconsider the calculation of the Father's arrearages in 
light of the corrected modification of support and to ensure that substantial, competent evidence 
supports any calculations of those arrearages, including evidence of the Father's actual payments 
during the relevant period." 
Parker v. Parker, 141 So.3d 1291 (Fla. 1st DCA 2014) 
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TRIAL COURT ERRED IN FAILING TO CONSIDER FORMER WIFE'S ALIMONY 
AWARD AS PART OF HER INCOME WHEN DETERMINING FORMER HUSBAND'S 
CHILD SUPPORT; FURTHER, ERROR TO ALTER CHILD SUPPORT AMOUNT 
BASED ON PROJECTED TIMESHARING TO BE EXERCISED BY FORMER WIFE. 
 
 The Former Husband, Peter Christensen, appeals the trial court's final judgment of 
dissolution of marriage.  In this instance, the Former Husband appeals the trial court's 
determination of child support, arguing that the trial court did not include the Former Wife's 
alimony when considering his child support amount.  Additionally, the Former Husband contests 
the trial court's adjustment of child support due to the Former Wife potentially exercising a 
substantial amount of timesharing.  As to the child support calculation, the District Court 
reversed: 
 1.  "'In a dissolution of marriage case such as this one, in which alimony is required 
because of the disparity in income between the parties, the court must first determine the amount 
of alimony and then, considering alimony as income, determine the amount of child support.'" 

2.  "Here, the trial court failed to include its award of alimony as part of Mrs. 
Christensen's income when it calculated Mr. Christensen's child support obligation." 
 3.  "Moreover, the trial court also adjusted the parties' child support obligation based on 
the assumption that Mrs. Christensen would exercise a substantial amount of time-sharing 
pursuant to section 61.30(11)(b), Florida Statutes (2012)." 
 4.  "However, it is unclear from the court's visitation order whether Mrs. Christensen will 
exercise the statutorily required amount of visitation." 
 5.  "We reverse the trial court's child support determination and remand with directions to 
calculate the support obligation taking into account Mrs. Christensen's income from alimony and 
to reconsider whether the substantial time-sharing adjustment is applicable to these parties." 
Christensen v. Christensen, 147 So.3d 118 (Fla. 1st DCA 2014) 
 

Second District 
 

TRIAL COURT ERRED IN ENTERING FINAL JUDGMENT SPECIFYING A FIVE 
PERCENT DEVIATION FROM THE CHILD SUPPORT GUIDELINES BASED ON 
NON-COURT APPROVED VISITATION AGREEMENT. 
 
 The Department of Revenue, on the Mother's behalf, filed a petition for support against 
the Father.  The parties were able to come to an agreement as to visitation; however, such 
agreement was never filed or approved by the court.  At a hearing before a support hearing 
enforcement officer, the hearing officer based the child support calculations on the 
aforementioned visitation agreement.  The Department of Revenue objected, citing Department 
of Revenue ex rel. Sherman v. Daly, 74 So. 3d 165 (Fla. 1st DCA 2011).  Despite the objection, 
the hearing officer recommended deviating from the child support guidelines by more than 5 
percent.  In the recommendation, the hearing officer specifically based this deviation on the 
parties' visitation agreement, which was referred to as a 'parenting plan.'  The trial court, without 
indication as to approval of the visitation agreement, adopted the hearing officer's 
recommendations in the final judgment of support.  The Department of Revenue appealed.  
Concerning the use of the visitation agreement, the District Court reversed: 
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 1.  "Although the agreement in Sherman was verbal rather than written, and nothing in 
the facts of Sherman indicates that the administrative order was adopted by a court, the First 
District addressed the issue of whether a visitation agreement that has not been approved by a 
court can qualify as a 'parenting plan' as defined under Chapter 61." 
 2.  "The court held that where the agreement of the parties has not been approved or 
established by the court, the plain language of the child support statute prohibits a trial court 
from deviating from the guidelines based on the agreement. Sherman." 
 3.  "Under Chapter 61, a 'parenting plan' is defined as 'a document created to govern the 
relationship between the parents relating to decisions that must be made regarding the minor 
child.'" 
 4.  "And by definition, any parenting plan must be either, '[d]eveloped and agreed to by 
the parents and approved by a court,' or '[e]stablished by the court…if the parents cannot agree to 
a plan or the parents agreed to a plan that is not approved by the court.'" 
 5.  "Here, because the final judgment indicates that the deviation from the child support 
guidelines was based on a visitation agreement that had not been approved or established by a 
court, we must reverse.  The hearing officer was not authorized to approve the visitation 
agreement because her authority does not extend to issues of visitation." 
 6.  "And, unfortunately, the trial court simply approved the findings and 
recommendations of the hearing officer without conducting an independent review of the 
visitation agreement.  Nothing in the record indicates that the trial court even specifically 
approved the agreement, either before the hearing or in the final judgment." 
 7.  "Nor was the deviation proper as equitable relief under the current statutory scheme.  
In Sherman, the First District determined that an unapproved visitation agreement could not 
support a deviation from the guidelines amount 'even where equity compels the deviation.'" 
 8.  "Because the visitation agreement had not been approved or established by a court, it 
did not meet the statutory definition of a 'parenting plan' and could not have supported the 
deviation based thereon." 
 9.  "Although we agree with the trial court's conclusion that both equity and policy 
support the deviation in this case, a court cannot 'substitute its own judgment for that of the 
Legislature insofar as the wisdom or policy' of clear legislation." 
Department of Revenue v. Williams, 129 So.3d 1193 (Fla. 2d DCA 2014) 
 
TRIAL COURT ERRED IN CALCULATION OF CHILD SUPPORT BY INCLUDING 
CHILD CARE EXPENSES THAT THE FORMER WIFE TESTIFIED SHE DID NOT 
HAVE. 
 
 The Former Husband appeals the final judgment of dissolution, dissolving his marriage to 
the Former Wife.  Specifically, in the trial court's calculation of child support, the trial court 
awarded the Former Wife $275 in child care expense.  The Former Wife included said child care 
expenses in her second amended financial affidavit.  At trial, however, the Former Wife testified: 

The Court: So you would like Dad when Dad has the child to pay his own day care for 
the child? 

 The Former Wife: Yes. 
 The Court: But when the child is with you, you don't want Dad to pay for that? 
 The Former Wife: No. I don't have child care expenses. 
 The Court: If you do, you don't want Dad to pay, you'll take care of it yourself? 
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 The Former Wife: Sure. 
 The Court: Okay. 
With regard to the child care expense, the District Court reversed:  "In light of this testimony, we 
reverse the child support award and remand for recalculation without the $275 child care 
expense." 
LaFountain v. LaFountain, 134 So.3d 460 (Fla. 2d DCA 2014) 
 
IN DETERMINING RETROACTIVE CHILD SUPPORT, TRIAL COURT DID NOT 
ABUSE ITS DISCRETION BY CALCULATING FORMER HUSBAND'S MONTHLY 
GROSS INCOME BASED ON FORMER HUSBAND'S VARYING SELF 
EMPLOYMENT INCOME. 
 
 The Former Husband appealed the final judgment of dissolution, dissolving his marriage 
to the Former Wife.  In the final judgment, the trial court determined that the Former Husband's 
monthly gross income was $1572 for the calculation of retroactive child support.  The Former 
Husband alleged this was error on the trial court's part.  Concerning the calculation of the Former 
Husband's income, the District Court affirmed: 
 1.  "Although the final judgment states the Former Husband has a monthly gross income 
of 'approximately $2000 per month,' the evidence showed that this amount varied as he was self-
employed." 
 2.  "Thus, we find no abuse of discretion in the amount set by the trial court." 
 LaFountain v. LaFountain, 134 So.3d 460 (Fla. 2d DCA 2014) 
 
TRIAL COURT ERRED IN CALCULATING CHILD SUPPORT AMOUNT FOR TWO 
CHILDREN WHERE ONLY ONE CHILD WAS A MINOR AT THE TIME OF THE 
DISSOLUTION PROCEEDINGS. 
 
 The parties herein were married for eighteen years.  During the marriage, the parties had 
two children.  In determining the amount of child support, the trial court based its calculations on 
the child support worksheet, but for two children instead of one.  The Former Wife appealed the 
calculation, claiming that only one child was a minor.  Further, the Former Wife alleged that the 
trial court listed erroneous incomes for the parties in its calculation.  As to the child support, the 
District Court reversed: 
 1.  "The Former Husband concedes that reversal is required due to the erroneous 
calculation for two minor children." 
 2.  "We agree and reverse those portions of the order involving this erroneous calculation, 
and we remand for the trial court to recalculate the child support guidelines for one minor child." 
 3.  "On remand the trial court should utilize the correct income statements of the parties 
and should recalculate the determinations on the matters of insurance and obligations for medical 
treatments and school as necessary." 
Valentine v. Valentine, 137 So.3d 566 (Fla. 2d DCA 2014) 
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TRIAL COURT ABUSED ITS DISCRETION IN FAILING TO APPORTION CHILD'S 
UNCOVERED MEDICAL EXPENSES BASED ON PARTIES' RESPECTIVE SHARES 
OF CHILD SUPPORT. 
 
 The Former Wife appealed contending that the trial court abused its discretion when it 
did not apportion the parties' child's uncovered medical expenses in accordance with their shares 
of child support.  As to the uncovered medical expenses, the District Court reversed: 
 1.  "As for the child's uncovered medical expenses, the Former Wife argues, and the 
Former Husband concedes, that the trial court erred because it failed to address this item in the 
amended final judgment." 
 2.  "On remand, the trial court must allocate these expenses in accordance with the 
parties' respective shares of the child support obligation.   
Ayra v. Ayra, 148 So.3d 142 (Fla. 2d DCA 2014) 
 
TRIAL COURT ABUSED ITS DISCRETION IN FAILING TO SET THE AMOUNT OF 
CHILD SUPPORT PRIOR TO APPLYING THE AMOUNT OF THE CHILD'S 
DERIVATIVE SOCIAL SECURITY DISABILITY BENEFITS BUT NEVERTHELESS 
DETERMINED THE CORRECT AMOUNT. 
 
 Petitioner, the Department of Revenue, appeals the final judgment and order denying its 
motion to vacate said final judgment determining child support against Respondent, Stacy Nicole 
Porter.  The Department of Revenue asserts that the trial court abused its discretion, as the trial 
court did not set the amount of Respondent's child support obligation prior to applying the child's 
derivative social security disability benefit.  The District Court affirmed: 
 1.  "We agree that the final judgment does not explicitly include the amount of Porter's 
child support obligation and instead simply finds that Porter did not have to pay any child 
support because the derivative benefit exceeded the amount that she would have to pay." 
 2.  "The court should have calculated Porter's monthly child support obligation, explicitly 
included that amount in the final judgment, and only then applied the derivative benefits to 
reduce or pay that obligation."  
 3.  "Nevertheless, the court did reach the correct result.  So ultimately the derivative 
benefits did exceed the amount of Porter's child support obligation, and for that reason we 
affirm." 
Department of Revenue v. Porter, 39 FLW D717 (Fla. 2d DCA 2014) 
 

Third District 

IN FINAL JUDGMENT OF PATERNITY, CUSTODY, AND CHILD SUPPORT, TRIAL 
COURT ABUSED ITS DISCRETION DUE TO A LACK OF FINDINGS AS TO THE 
FATHER'S INCOME AND AS TO AMOUNT OF CHILD SUPPORT ARREARAGES. 
 
 The Father and the Mother met at their place of employment in Miami in February 2010.  
After a brief relationship ending in September 2010, the parties had one child born in May of 
2011.  The Mother first filed her petition to establish paternity, custody, and child support on 
October 12, 2010.  Despite the parties' attempt at mediation, such attempt was unsuccessful at 
resolving the case.  Therefore, the parties proceeded to trial on July 25, 2012, and the final 
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judgment on the issues was entered on September 18, 2012.  The final judgment awarded the 
Mother sole custody and responsibility in addition to attorney's fees and child support.  The 
Former Husband appealed.  As to the Father's income and the child support arrearages, the 
District Court reversed: 
 1.  "The trial court must determine the net income of each parent pursuant to section 
61.30, Florida Statutes, and include the findings in the final judgment." 
 2.  "If the trial court fails to make adequate findings, we are required to remand for 
determination of child support." 
 3.  "Here, the Final Judgment is devoid of any findings regarding the income of the 
Father and Mother.  In its judgment, the trial court concluded that the Father, based on the Child 
Support Guidelines, must pay a monthly amount of $711.96.  However, the trial court fails to 
explicitly state it calculated that amount." 
 4.  "The trial court does not include any findings of the Father's gross income or 
applicable deductions.  The trial court also failed to include any explicit findings as to the 
Mother's income." 
 5.  "Likewise, the trial court erred when it failed to include in the Final Judgment 
sufficient findings to establish child support arrearages." 
 6.  "The trial court ordered the Father to pay $8,507.44 in child support arrearages, in 
payments consisting of $100 per month for the first year, and $150 for every year thereafter until 
the $8,507.44 was satisfied.  The trial court failed to provide, in the final judgment, any explicit 
findings to support its award of child support or arrearages and did not include findings 
establishing the Father's ability to make payment." 
 7.  "The lack of findings in the final judgment was an abuse of discretion." 
Van Exter v. Diodonet-Molina, 39 FLW D2476 (Fla. 3d DCA 2014) 
 

Fourth District 
 

TRIAL COURT ERRED IN DETERMINING CHILD SUPPORT AMOUNTS SOLELY 
BASED ON MOTHER'S CHILD SUPPORT GUIDELINES WHERE GUIDELINES 
WERE NOT SUBMITTED INTO EVIDENCE AND FATHER DID NOT APPROVE 
THEM. 
 
 The parties had two minor children and previously resided in West Virginia. In 2009, a 
West Virginia court determined custody between the parties, naming the Mother as the primary 
parent.  The Father was awarded visitation one week each month in addition to time in the 
summer.  The Father was ordered to pay $495.54 per month in child support.  Upon both parties 
relocation to Florida in 2010, they continued to follow the West Virginia order. 
 When the Mother remarried, the Mother's new husband received a transfer to Oregon.  
The Mother filed a Notice of Intent to Relocate in West Virginia.  The West Virginia court, 
however, determined that jurisdiction was in Florida.  The Mother then filed a Verified Petition 
for Domestication and Enforcement of Foreign Order in addition to a Petition to Relocate in 
Palm Beach County.  The Father objected to the Mother's petition.  Ultimately, the court granted 
the Mother's petition.  The Father then introduced the issue of child support, claiming that the 
costs he would incur visiting the children should be deducted from his allocated child support 
amount.  The court noted that the child support guidelines needed to be recalculated and left the 
recalculation up to the parties.  The Mother thereafter filed a child support guidelines worksheet 
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without any affirmation from the Father.  The Father proceeded to file an amended financial 
affidavit.  Said affidavit reflected different numbers than those used by the Mother on her child 
support worksheet.  The trial court then calculated the Father's child support to be $499.14 per 
month in addition to arrears, basing its determination on the Mother's worksheet.  The Father 
appealed both the relocation and the child support amount.  As to the child support, the District 
Court reversed: 
 1.  "In making an award of child support, the trial court is required to determine the net 
income of each parent pursuant to section 61.30, Florida Statutes, and to include such findings in 
the final judgment." 
 2.  "The court's findings may be based solely on the parties' child support guideline 
worksheet, but only if it is 'offered into evidence pursuant to stipulation, and subject to a 
contemporaneous objection.'" 
 3.  "Here, the court's child support findings were based exclusively on Mother's 
Worksheet.  However, the Worksheet was not admitted into evidence in the record establishing 
the monthly net income attributed to Father in Mother's Worksheet, and the Worksheet 
contradicts the amounts listed in Father's financial affidavit." 
 4.  "Accordingly, we reverse and remand for a new hearing limited to the recalculation of 
child support." 
Johnson v. McCullough, 143 So.3d 1129 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN CONSIDERING CHILD CARE COSTS IN ARREARAGE 
DETERMINATION WHEN SUCH COSTS WERE NOT EXPENDED BY THE 
MOTHER. 
 
 The Father filed a petition for modification of child support due to a claimed decrease in 
income.  At the final hearing, the Mother claimed that she had been unemployed for six months 
up and until December 2012.  Throughout the duration of the Mother's unemployment, the 
Mother did not expend any funds on childcare.  The trial court then determined that a substantial 
change in circumstances had occurred and reduced the child support amount retroactively to 
April 2012.  In modifying the child support, however, the trial court included the childcare 
expenses but failed to credit the Father for the time period when the Mother was unemployed and 
did not incur any childcare costs.  The Father appealed.  The District Court reversed: 
 1.  "It was error for the trial court to include in the arrearages childcare expenses that 
were not incurred by the Mother." 
 2.  "Accordingly, we remand to the trial court to recalculate the arrearages, subtracting 
childcare expenses for the months the [M]other did not incur them." 
Knudson v. Drobnak, 149 So.3d 114 (Fla. 4th DCA 2014) 
 

Fifth District 
 

TRIAL COURT DID NOT ERR IN AWARDING FORMER HUSBAND STIPEND FOR 
ADOPTED CHILD IN LIEU OF ADDITIONAL CHILD SUPPORT FROM FORMER 
WIFE. 
 
 The parties' marriage herein was dissolved on September 17, 2008.  Since the entry of the 
final judgment, the parties have engaged in constant litigation pertaining to the minor children to 
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the marriage.  The Former Husband filed a supplemental petition to modify the parties' parenting 
plan in March 2010, seeking sole parental responsibility.  In his petition, the Former Husband 
claimed that the Former Wife had filed a false report of abuse and violated court orders 
pertaining to the parenting plan.   
 In December 2011, the Former Husband filed an additional petition, again seeking 
modification of the parties' parenting plan.  In his second petition, the Former Husband claimed 
that the Department of Children and Families had removed the children from the Former Wife's 
care and thereupon placed the children in his custody.  After a trial, the court determined that the 
Former Husband had met his burden of establishing a substantial change in circumstances.  The 
court entered a supplemental final judgment, which granted the Former Husband majority time-
sharing.  In addition to granting majority time-sharing to the Former Husband, the trial court also 
considered child support for the parties' four children.  The Former Husband appealed the trial 
court's decision in determining the Former Wife's child support obligation based on three 
children instead of four children.  Concerning the child support award, the District Court 
affirmed: 
 1.  "While the record on appeal is not entirely complete, apparently the parties adopted 
one child and received a stipend from the State of Georgia for over $430 per month." 
 2.  "The trial court ordered that stipend, which had been going to Former Wife, be paid to 
Former Husband instead.  That amount was clearly intended for the child's support and, given 
Former Wife's financial condition, we find no abuse of discretion in how the trial court 
calculated the child support."   
J.L.B. v. S.J.B., 135 So.3d 468 (Fla. 5th DCA 2014) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN CALCULATING 
RETROACTIVE CHILD SUPPORT WHERE FORMER HUSBAND FAILED TO 
PLEAD FOR SUCH RELIEF IN PETITION AND THE ISSUE WAS NOT TRIED BY 
CONSENT. 
 

Since the entry of the final judgment, the parties herein have engaged in constant 
litigation pertaining to the minor children to the marriage.  In March 2010, the Former Husband 
filed a supplemental petition to modify the parties' parenting plan.  In his petition, the Former 
Husband sought sole parental responsibility, claiming that the Former Wife had filed a false 
report of abuse and violated court orders pertaining to the parenting plan.   
 In December 2011, the Former Husband filed an additional petition, again seeking 
modification of the parties' parenting plan.  In his second petition, the Former Husband claimed 
that the Department of Children and Families had removed the children from the Former Wife's 
care and thereupon placed the children in his custody.  After a trial, the court determined that the 
Former Husband had met his burden of establishing a substantial change in circumstances.  The 
court entered a supplemental final judgment, which granted the Former Husband majority time-
sharing.  In granting the Former Husband majority time-sharing, the trial court also determined 
the amount of retroactive child support owed by the Former Wife.  The Former Husband 
appealed, claiming that the trial court applied the incorrect date for determining the amount of 
retroactive child support.  Regarding the date for determining retroactive child support, the 
District Court affirmed:  "Because Former Husband did not plead for retroactive child support in 
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 his December 2011 supplemental petition and the issue was not tried by consent, we decline to 
hold that the trial court abused its discretion in calculating the retroactive child support due." 
J.L.B. v. S.J.B., 135 So.3d 468 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN AWARDING FORMER WIFE RETROACTIVE CHILD 
SUPPORT DURING TIME WHEN PARTIES STILL RESIDED TOGETHER. 
 

The Former Husband and the Former Wife were married for over seventeen years. The 
Former Wife has a bachelor's degree and, prior to the marriage, worked at unspecified jobs for 
approximately five to six dollars per hour.  The Former Husband is a veterinarian, owning his 
own practice.  The Former Wife worked for the Former Husband's practice at various times, 
without pay, and also managed the parties' Blimpie franchise from 2004 until it closed in 2008.   
 Even after the Former Wife commenced the dissolution proceedings, the parties and their 
two children resided together in the marital home.  From the time that the Former Wife filed the 
petition for dissolution of marriage to the time the parties sold the marital home in February 
2011, the Former Husband supplied the Former Wife with $6,021.83 per month.  This amount 
included money for household bills and the mortgage payment.  Upon the sale of the marital 
home, however, the Former Husband decreased his monthly contribution to $1,700. 
 In the trial court's final judgment, the court imputed income to the Former wife at $10 per 
hour and awarded the Former Wife $3,500 per month in durational alimony for approximately 
eight years.  In addition to the alimony award, the trial court calculated and determined that the 
Former Husband did not owe the Former Wife any retroactive child support or alimony. The 
Former Wife appealed the trial court's calculation of the retroactive child support amount.  
Concerning the calculation of retroactive child support, the District Court reversed: 
 1.  "In determining child support, 'the court has discretion to award child support 
retroactive to the date when the parties did not reside together in the same household with the 
child…'" 
 2.  "Awarding child support retroactively to a time period when the parties were residing 
together is reversible error." 
 3.  "Here, the trial court did not make a finding regarding when the parties separated.  
However, the record demonstrates that the parties were living together for at least part of the 
retroactive period." 
 4.  "Therefore, the trial court erred in awarding child support retroactively to a period of 
time when the parties were still residing together." 
Motie v. Motie, 132 So.3d 1210 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN CREDITING FORMER HUSBAND FOR MORTGAGE 
RELATED PAYMENTS MADE TO FORMER WIFE AND LATER CONSIDERING 
SAME PAYMENTS TO CONCLUDE THAT FORMER HUSBAND WAS NOT IN 
ARREARS ON CHILD SUPPORT; PRIMARY BREADWINNER NOT ENTITLED TO 
CREDIT FOR PAYING HOUSEHOLD EXPENSES DURING SEPARATION. 
 

The parties in the instant case were married for over seventeen years.  The Former Wife 
has a bachelor's degree and, prior to the marriage, worked at unspecified jobs for approximately 
five to six dollars per hour.  The Former Husband is a veterinarian, owning his own practice.  
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The Former Wife worked for the Former Husband's practice at various times, without pay, and 
also managed the parties' Blimpie franchise from 2004 up until the franchise closed in 2008.   
 Even after the Former Wife commenced the dissolution proceedings, the parties and their 
two children resided together in the marital home.  From the time that the Former Wife filed the 
petition for dissolution of marriage to the time the parties sold the marital home in February 
2011, the Former Husband supplied the Former Wife with $6,021.83 per month.  This amount 
included money for household bills and the mortgage payment.  Upon the sale of the marital 
home, the Former Husband decreased his monthly contribution to $1,700. 
 In the trial court's final judgment, the trial court determined that the Former Husband did 
not owe the Former Wife any retroactive child support or alimony. The trial court determined 
that the Former Husband had provided the Former Wife with funds prior to the parties' divorce 
and also considered those same funds in determining the child support arrearage.  The Former 
Wife appealed the trial court's determination that the Former Husband was not in arrears on child 
support.  Concerning the arrearage issue, the District Court reversed: 

1.  "We have held that when the Husband was generally responsible for paying the 
mortgage and other household expenses during the marriage, by virtue of being the primary 
breadwinner, it is 'inappropriate for the trial court to award a credit to [the husband] for paying 
the expenses on the marital home during separation.'" 

2.  "Here, the court found that Former Husband was paying 'undifferentiated support' of 
approximately $6,000 per month from October 2009 until February 2011, when he decreased the 
support to approximately $1,763.  It is undisputed that at least part of the $6,000 Former 
Husband gave Former Wife per month between October 2009 and February 2011 was used to 
pay the mortgage and other household expenses.  Therefore… it was improper to give Former 
Husband a support credit for the entire $6,000 per month, and the $103,823.97 credit must be 
recalculated." 
 3.  "The court then found, after calculating retroactive child support, that Former 
Husband owed an arrearage of $4,536 in total, but concluded that no arrearage was due because 
'the Husband paid the full mortgage and other marital bills.'   In essence, it appears that the court 
double-counted the mortgage payments." 
Motie v. Motie, 132 So.3d 1210 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN ORDERING FORMER HUSBAND TO PAY ARREARAGES 
ABOVE HIS CURRENT CHILD SUPPORT OBLIGATION WHERE FORMER 
HUSBAND'S FINANCIAL AFFIDAVIT DEMONSTRATED INABILITY TO SATISFY 
CURRENT EXPENSES AND CHILD SUPPORT AMOUNTS. 
 
  The trial court determined the Former Husband's monthly child support obligation to be 
$791, per the child support guidelines.  The court also calculated the Former Husband's child 
support arrearages at $8,756.  In determining how to pay the arrearages, the Former Wife 
suggested $500 per month, while the Former Husband indicated 10% would be more reasonable.  
The court agreed with the Former Husband, but apparently took the Former Husband's 
suggestion to mean 10% of the entire arrearage, or $875.60 per month, rather than ten percent of 
his current monthly obligation of $791.  The Former Husband appealed and the District Court 
reversed: 
 1.  "Under the trial court's interpretation, the amount required to be paid for the arrearage 
was greater than the monthly child support obligation." 
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 2.  "A review of Former Husband's financial affidavit reflects an inability to meet both 
his own expenses and the combined child support award." 
 3.  "We remand for the trial court to reconsider the arrearage payments." 
Orizondo v. Orizondo, 146 So.3d 151 (Fla. 5th DCA 2014) 
 
TRIAL COURT ABUSED ITS DISCRETION IN CALCULATING CHILD SUPPORT 
BASED ON BOTH CHILDREN RESIDING WITH THE FORMER WIFE, AS THE 
PARTIES' REVISED TIMESHARING AND PARENTING PLAN INDICATED THAT 
ONLY ONE OF THE TWO CHILDREN WOULD LIVE WITH THE FORMER WIFE. 
 
 The Former Husband and the Former Wife were granted a divorce in 2003.  Thereafter, 
both the minor children, C.T. and G.T., resided with the Former Wife.  In 2011, however, the 
parties agreed that one of the minor children would reside with the Former Husband.  The parties 
submitted a modified timesharing and parenting plan on April 17, 2012, by means of a consent 
final judgment.  Per the modified schedule, G.T. would reside with the Former Husband but 
would visit the Former Wife every other weekend.  Alternatively, C.T. would reside primarily 
with the Former Wife but would visit the Former Husband every other weekend.  Additionally, 
each child was to spend six weeks during the summer with the non-primary residential parent.  
Given these changes, the parties needed to determine the proper modification in child support.  
When they were unable to do so, the Former Wife filed a motion to determine child support on 
December 12, 2012.  The court determined a support amount as if both children were residing 
with the Former Wife.  Using both parties' incomes, the trial court determined that the Former 
Husband's obligation was $1,088.79 and the Former Wife's obligation was $374.21.  The trial 
court also awarded the Former Wife retroactive child support in the amount of $10,887.90, 
dating back to June 1, 2012.  The Former Husband appealed.  The District Court reversed: 
 1.  "The parenting plan, which the consent judgment incorporated, provides that G.T.'s 
arrangement for primary residency with Former Husband mirrors C.T.'s arrangement for primary 
residence with Former Wife." 
 2.  "Thus, if each parent has on average an equal number of nights, the trial court erred by 
requiring Former Husband to pay all of his 74% share of the support award to Former Wife." 
 3.  "If the nights per year with each parent were equal, Former Husband should have 
retained 50% of the $1463 total support and, based upon the income disparity, paid 24%, or 
$352.27, to Former Wife." 
 4.  "This error requires a recalculation of the retroactive support award Former Husband 
owes Former Wife." 
 5.  "We reverse and remand for the trial court to recalculate the ongoing support award 
and retroactive support based on the number of nights G.T. and C.T. reside with each parent." 
Terkeurst v. Terkeurst, 149 So.3d 758 (Fla. 5th DCA 2014) 
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F.  Imputed Income 

 
First District 

TRIAL COURT ABUSED ITS DISCRETION BY AWARDING WIFE RETROACTIVE 
CHILD SUPPORT WITHOUT ACCOUNTING FOR THE HUSBAND'S PAYMENT 
FOR THE CHILDREN'S HEALTH INSURANCE; FURTHER, TRIAL COURT ABUSED 
ITS DISCRETION IN FAILING TO IMPUTE INCOME TO THE HUSBAND WHERE 
HUSBAND HAD VOLUNTARILY RETIRED. 
 
 The Husband appealed and the Wife cross-appealed from the trial court's award of 
retroactive child support as well as the trial court's failure to impute income to the Husband when 
calculating the Husband's child support obligation.  As to the award of retroactive child support 
and the imputation of income, the District Court reversed: 
 1.  "The trial court acknowledged in the final judgment, and the Wife concedes on appeal, 
that the Husband paid for the children's health insurance between July and December 2012." 
 2.  "The trial court should have deducted the amount the Husband paid from the 
retroactive child support he owes the Wife." 
 3.  "The trial court also abused its discretion by determining the amount of the Husband's 
child support obligation without imputing income to him." 
 4.  "Section 61.30(2)(b), Florida Statutes (2012), provides that '[m]onthly income shall be 
imputed to an unemployed or underemployed parent if such unemployment or underemployment 
is found by the court to be voluntary on that parent's part, absent a finding of fact by the court of 
physical or mental incapacity or other circumstances over which the parent has no control.'" 
 5.  "The trial court expressly found in the final judgment 'that the Husband's retirement 
from Civil Service in April 2012 was voluntary,' and that he 'did not present any medical 
testimony that his retirement was not voluntary.'" 
 6.  "Having made these findings, the court was required to go through the process 
outlined in the remainder of subparagraph (2)(b) to determine the amount of income to impute to 
the Husband." 
Ballard v. Ballard, 39 FLW D1670 (Fla. 1st DCA 2014) 
 
TRIAL COURT'S IMPUTATION OF INCOME TO FORMER WIFE BASED ON 
DETERMINATION THAT FORMER WIFE HAD CAPABILITY TO WORK FULL-
TIME NOT BACKED BY COMPETENT, SUBSTANTIAL EVIDENCE. 
 
 The Former Wife herein disputes the parties' amended final judgment of dissolution of 
marriage.  Specifically, the Former Wife challenges the trial court's imputation of income, based 
on the court's determination that she was capable of full-time employment.  As to the imputation 
of income, the District Court reversed: 
 1.  "We also reverse the portion of the order imputing income to the Former Wife and 
remand the case to the trial court to reconsider that issue." 
 2.  "The finding that the Former Wife has the ability to work full-time is not supported by 
competent, substantial evidence." 
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 3.  "Undisputed evidence, including the list of appointments the Former Husband agreed 
were necessary for the Former Wife to keep during the work day, indicated to the contrary, and 
the court erred in failing to account for the travel time required to keep appointments occurring at 
5:00 p.m. or shortly after." 
 4.  "Additionally, the court's ruling does not reflect any consideration of the appointments 
the Former Wife is required to attend without the children or of the children's medical 
appointments." 
Assimenios v. Assimenios, 39 FLW D2598 (Fla. 1st DCA 2014) 
 

Second District 

Third District 

Fourth District 
 

TRIAL COURT DID NOT ERR IN IMPUTING INCOME TO FORMER HUSBAND 
BASED ON FUNDS PROVIDED BY HIS PARENTS, WHERE PARENTS PROVIDED 
FORMER HUSBAND WITH REGULAR PAYMENTS AND DESIRED TO SUPPORT 
FORMER HUSBAND AND GRANDDAUGHTER. 
 
 The Former Husband herein appealed from the trial court's imputation of income to him.  
Specifically, the Former Husband claimed that the trial court erred in using payments from the 
Former Husband's parents to impute income to him for purposes of child support.  The District 
Court affirmed: 
 1.  "Section 61.30(2)(a)(13), Florida Statutes (2012), specifically lists 'reimbursed 
expenses or in kind payments to the extent that they reduce living expenses' as gross income to 
be considered in determining child support." 
 2.  "Generally, gifts received from a party's parents are irrelevant for child support 
determination. However, regular periodic payments to a child by a parent are considered income 
for child-support determination."   
 3.  "Here, the Former Husband was unemployed but was starting a business that had not 
yielded any income.  His parents paid for his living expenses for the nineteen months between 
the filing of the petition for dissolution of marriage and the trial." 
 4.  "In the Former Husband's first financial affidavit, he listed $3,000 in recurring 
monthly income from his parents." 
 5.  "On the day of trial, the Former Husband filed an amended financial affidavit, 
attesting that he receives $2,600 in non-permanent recurring monthly income from his parents." 
 6.  "While the Former Husband's father testified that he may not be able to continue these 
payments indefinitely, he and his wife would continue to support his son as long as they could." 
 7.  "The evidence therefore supported the trial court's imputation of $2,600 in income to 
the Former Husband." 
Steele v. Love, 143 So.3d 1020 (Fla. 4th DCA 2014) 
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TRIAL COURT DID NOT ERR IN AMOUNT OF INCOME IMPUTED TO FORMER 
WIFE, AS FORMER HUSBAND DID NOT PROVE THAT FORMER WIFE WAS 
UNDEREMPLOYED AND FORMER WIFE'S ACTUAL INCOME WAS MARGINALLY 
LOWER THAN THE INCOME IMPUTED TO HER, THUS PROVIDING A 
FAVORABLE OUTCOME FOR THE FORMER HUSBAND. 
 
 The Former Husband appealed from the trial court's imputation of income to the Former 
Wife, alleging that the minimum wage imputed to her was lower than what the Former Wife was 
actually earning.  The Former Husband also claimed that the trial court failed to consider other 
income the Former Wife received from family-owned companies.  While admitting to receiving 
$450 per month in interest income, the Former Wife claimed that the imputed income was higher 
than her actual income, even when including the $450.  As to the imputed income, the District 
Court affirmed: 
 1.  "In determining child support, a court 'may only impute a level of income supported 
by the evidence of…probable earnings based on,' among other things, the history of income." 
 2.  "The court's determination must be supported by competent, substantial evidence, not 
'outdated income figures.'" 
 3.  "Here, the Former Wife worked at a school every other week.  The court found that 
the Former Wife had not worked full-time since the parties separated because she had custody of 
their child every other week.  The Former Husband failed to establish that she was voluntarily 
underemployed." 
 4.  "Based on her part-time work schedule and the $450 monthly interest income, her 
actual monthly income is nineteen dollars less than the income imputed to her by the court." 
 5.  "While there may have been a technical error in the court's imputation of income to 
the Former Wife, the error was favorable to the Former Husband and is of such negligible 
amount that we affirm." 
Steele v. Love, 143 So.3d 1020 (Fla. 4th DCA 2014) 

 
Fifth District 

 
TRIAL COURT ERRED IN INCLUDING CHILD SUPPORT MOTHER RECEIVED 
FROM A PREVIOUS RELATIONSHIP WHEN DETERMINING MOTHER'S INCOME. 
 
 The Mother appealed from a final judgment of paternity, alleging that the trial court erred 
in using child support she received from a former relationship in calculating her net income.  As 
to the net income determination, the District Court reversed: 
 1.  "In determining [the Mother's] net income for the purpose of calculating child support, 
the trial court included as income child support [she] received on behalf of a child born from a 
prior relationship.  This was error." 

2.  "On remand, after determining [the Mother's] net income, the trial court is directed to 
recalculate: (1) the Father's child support obligation; (2) the parties' respective financial 
responsibilities for the child's medical expenses and child care costs; and (3) the amount of 
arrearages." 
Bower v. Hansman, 39 FLW D1685 (Fla. 5th DCA 2014) 
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IMPUTATION OF INCOME TO FORMER HUSBAND WAS IMPROPER, AS 
IMPUTATION NOT SUPPORTED BY COMPETENT, SUBSTANTIAL EVIDENCE. 
 
 The Former Husband appealed from the final judgment of dissolution of marriage, 
contending that the trial court improperly imputed income to him for purposes of child support.  
Regarding the imputation of income, the District Court reversed: 
 1.  "Finally, we agree with Former Husband that the imputation of income in the Final 
Judgment for purposes of child support determinations is not supported by competent, substantial 
evidence." 
 2.  "Accordingly, that part of the Final Judgment is reversed, and on remand, the trial 
court is to properly determine the amount of income to impute to Former Husband as a basis for 
his child support obligation." 
Brummer v. Brummer, 39 FLW D2570 (Fla. 5th DCA 2014) 
 

 

G.  Miscellaneous 

 
First District 

Second District 

Third District 

Fourth District 

Fifth District 
 

 

VI.  PARENTING PLANS AND TIME-SHARING 

 

A.  Factors 

 
First District 

TRIAL COURT ABUSED ITS DISCRETION WHEN IT PERMITTED FORMER WIFE 
TO EXERCISE DEFINITIVE DECISION-MAKING REGARDING THE CHILDREN'S 
RELIGION AND FURTHER PREVENTED FORMER HUSBAND FROM 
INTRODUCING THE CHILDREN TO ANYTHING THAT CONFLICTS WITH THE 
CATHOLIC FAITH. 
  

The Former Wife filed a petition for dissolution of marriage in 2012.  Prior to the parties' 
divorce, the parties' three children were brought up under the Catholic faith.  Upon the parties' 
separation, however, the Former Husband became a Jehovah's Witness.  Throughout the divorce 
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proceedings, the issue of religion became a facet of the case.  At a hearing on the Former Wife's 
petition, the Former Wife relied on testimony by Dr. Charlotte Chadik, the Director of Family 
Ministries at the Former Wife's church and a licensed psychotherapist.   
 Dr. Chadik was questioned as to whether she was aware of the problems that the parties' 
nine year old son was having in Sunday School.  Dr. Chadik stated that the son had informed the 
Sunday School class that they were listening to the wrong music, the priests were bad, that 
Heaven did not exist, and that the Bible used by the students was wrong.  In addition to Dr. 
Chadik's testimony, the Former Wife also expressed concern as to the children's potential 
confusion in being exposed to the Former Husband's beliefs.   
 In the trial court's amended judgment, the court took note of Dr. Chadik's testimony.  
Specifically, the trial court found beginnings of emotional issues in the son due to his exposure 
to two different religions at the same time.  The court then determined the Former Wife should 
have ultimate religious decision-making authority but that the parties should exercise shared 
parental responsibility.  The court prevented the Former Husband from taking any actions to 
discredit the Catholic faith around the children while also prohibiting the Former Wife from 
insulting the Former Husband's beliefs.  The Former Husband appealed.  The District Court 
reversed: 
 1.  "As explained by the United States Supreme Court, parents have the right to direct the 
religious upbringing of their children." 
 2.  "Restrictions upon a non-custodial parent's right to expose his or her child to his or her 
religious beliefs have consistently been overturned in the absence of a clear, affirmative showing 
that the religious activities at issue will be harmful to the child." 
 3.  "As explained by the Fourth District in [an earlier case], '[a]llowing a court to choose 
one parent's religious beliefs and practices over another's, in the absence of a clear showing of 
harm to the child, would violate the First Amendment [of the United States Constitution].'" 
 4.  "In the present case, while Dr. Chadik testified about what she was told regarding the 
parties' oldest son's behavior in one Sunday School class, she did not testify in her capacity as a 
psychotherapist." 
 5.  "While the Mother's concern that exposure to two different religions could confuse the 
children may be reasonable, neither that concern nor the evidence presented below established 
the requisite showing of harm to grant the Mother ultimate religious decision-making authority 
for the children and to restrict the Father from 'doing anything in front of the children or around 
the children that…conflicts with the Catholic religion.'" 
 6.  "Case law from out-of-state jurisdictions supports our determination in this case.  For 
instance, in [a Pennsylvania decision], the appellate court held that an order prohibiting a father 
from taking his children to religious services that were 'contrary to the Jewish faith' during 
periods of lawful custody or visitation violated his constitutional rights and was an abuse of 
discretion." 
 7.  "In contrast to the foregoing cases, [in another case] the Nebraska Supreme Court 
affirmed a restriction prohibiting the father, a Jehovah's Witness, from 'exposing or permitting 
any other person to expose his minor children to any religious practices or teachings inconsistent 
with the Catholic religion.'" 
 8.  "Unlike the situation in [the Nebraska case], the only evidence in this case that was 
presented below in support of the religious restriction pertained to one incident involving one of 
the three children." 
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9.  "Because the evidence did not establish the harm necessary to award the Mother 
ultimate religious decision-making authority and to restrict the Father from 'doing anything' in 
front of or around the children that 'conflicts' with the Catholic religion, we reverse the amended 
judgment accordingly." 
Pierson v. Pierson, 143 So.3d 1201 (Fla. 1st DCA 2014) 
 

Second District 

TRIAL COURT DID NOT ABUSE ITS DISCRETION IN AWARDING SOLE 
PARENTAL RESPONSIBILITY TO HUSBAND WHERE WIFE WAS IN WILLFUL 
VIOLATION OF A PRETRIAL ORDER PERTAINING TO THE REMOVAL OF THE 
CHILDREN FROM THE JURISDICTION. 
 
 The Wife appealed from the judgment of dissolution of marriage, awarding the Husband 
sole parental responsibility of the parties' three children.  In addition to sole parental 
responsibility, the judgment also allowed the Wife limited contact with the parties' children.  
Prior to the entry of the final judgment, the Wife fled with the children to Mexico.  Despite at 
least one of the parties' children being an American citizen, the Wife has failed to return the 
children to the United States.  In respect to the award of child custody, the District Court 
affirmed: 
 1.  "Concerning child custody and child support, again our review is hampered by Ms. 
Herrera-Frias's failure to take the steps necessary to provide a record to this court." 

2.  "Under Florida law, it was her responsibility to take those steps if she wished to 
challenge a decision by the trial court that was dependent upon the evidence and arguments 
before that court." 
 3.  "When a parent is in willful violation of a pretrial order addressing the removal of the 
children from the jurisdiction of the court, it is well within the discretion of the trial court to 
award sole responsibility to the parent who is properly before the court and compliant with the 
orders of that court." 
Herrera-Frias v. Frias, 130 So.3d 733 (Fla. 2d DCA 2014) 

 
Third District 

Fourth District 

TRIAL COURT DID NOT ERR IN GRANTING FATHER'S MOTION FOR RETURN 
OF CHILD WHERE MOTHER WAS REQUIRED TO RETURN CHILD TO COUNTY 
OF RESIDENCE CONSISTENT WITH THE PARTIES' PARENTING PLAN. 
 
 The parties obtained a final judgment in July of 2009.  Per the parenting plan contained in 
the final judgment, the Mother was to have primary custody of the minor child, while the Father 
would have visitations twice per week and three times per week every other week.  Moreover, if 
any party desired to relocate, the party desiring the relocation had to comply with section 
61.13001 of the Florida Statutes (2013). 
 Thereafter, between June and August 2013, The Mother filed a motion seeking a 
temporary order that permitted relocation from Vero Beach to Deerfield Beach.  The Mother had 
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in fact already relocated.  The Father proceeded to file an emergency motion for return of the 
child.  The Father alleged that the Mother relocated without permission of the court.  Further, he 
claimed the Mother was not allowing the Father to exercise his timesharing with the child and 
had enrolled the child in a school outside of Indian River County.  The Father sought return of 
the child to Indian River County as well as sole temporary timesharing with the child until a 
protective plan could be developed.  At a hearing, the trial court denied the Mother's motion and 
granted the Father's motion.  The Mother appealed, claiming the trial court altered the parties' 
parenting plan.  The District Court affirmed: 
 1.  "Regarding the Father's motion, the trial court ruled: 'The Father's Motion for Return 
of Custody is hereby granted.  The minor child shall be returned to Indian River County not later 
than Sunday, September 1, 2013 and enrolled in the Indian River County School District on 
September 3, 2013.'" 
 2.  "We do not construe the trial court's order as changing the parenting plan, but instead, 
requiring that the Mother return the child to Indian River County, consistent with the parenting 
plan previously ordered." 
 3.  "Therefore, there was no error in the trial court's order, and we affirm." 
Kershaw v. Kershaw, 141 So.3d 642 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN GIVING CHILDREN EXCLUSIVE RESIDENCE OF THE 
MARITAL HOME WHILE PERMITTING PARTIES TO ALTERNATE LIVING IN 
HOME EVERY TWO WEEKS, AS TRIAL COURT MADE NO FINDING AS TO THE 
BEST INTERESTS OF THE CHILDREN. 
 
 The parties to this proceeding were first divorced in October of 1991 but later remarried 
in October 1994.  The parties had four children, three of which are still minors.  Ultimately, the 
court determined an equitable distribution scheme and ruled that the Wife was entitled to 
durational alimony and child support.  The trial court also awarded the children exclusive use 
and possession of the marital home while permitting the parties to alternate residing every two 
weeks in the home.  The Wife appealed.  As to the exclusive use and possession of the marital 
home, the District Court reversed: 
 1.  "First, in awarding the four children exclusive use and possession of the marital home, 
with the parents rotating in at two week intervals, the trial court's decision made no mention of 
'the best interests of the children' with respect to this ruling." 
 2.  "This is a required factor for the court to consider when determining parental 
responsibility and distribution of assets." 
Julia v. Julia, 146 So.3d 516 (Fla. 4th DCA 2014) 
 
TRIAL COURT DID NOT ERR IN DESIGNATING THE FATHER AS PRIMARY 
RESIDENTIAL PARENT UPON CHILD ENTERING KINDERGARTEN. 
 
 The parties were married in November of 2009, and had one child during the course of 
the marriage.  Throughout the marriage, the Former Husband commuted from the parties' home 
in Lake Worth to his work in Bahia Honda Key.  Upon the parties' separation in 2010, however, 
the Former Husband moved to Bahia Honda.  The minor child then commenced spending three 
overnights with the Former Husband in Bahia Honda and four overnights with the Former Wife 
in Lake Worth. 
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 When the parties proceeded to trial, the Former Wife requested that the court use the 
Model Parental Timesharing Schedule, based on parties residing more than 45 miles apart.  Per 
the Model Parental Timesharing Schedule, the minor child was to live primarily with one parent 
during the week while spending every other weekend with the secondary residential parent.  The 
Former Husband, however, desired for the parties to continue their existing timesharing 
arrangement.  The Former Husband further suggested that upon the child beginning kindergarten, 
whether in Bahia Honda or Lake Worth, the secondary residential parent would move within 50 
miles of the primary residential parent. 
 The trial court entered the final judgment, which required the child to spend two months 
with each parent.  When the child resided with one parent, the non-residential parent was to have 
weekly daytime visitation with the minor child.  Based on the final judgment, the Former 
Husband and the Former Wife filed motions for rehearing to decide which party would be the 
primary residential parent upon the child entering kindergarten.  The Former Wife further 
challenged the two months rotating timesharing schedule implemented by the trial court, instead 
of the Model Parental Timesharing Schedule.   
 The trial court denied the Former Wife's motion but granted the Former Husband's and 
designated the Former Husband as the primary residential parent once the child began 
kindergarten.  The trial court also set the Model Parental Timesharing Plan to commence once 
the child began kindergarten.  The Former Wife appealed the determination that the Former 
Husband would be the primary residential parent upon the child entering kindergarten, claiming 
that such designation was an improper prospective relocation.  As to the designation, the District 
Court affirmed: 
 1.  "The Florida Supreme Court has held that a trial court must not make a best interest 
determination in petitions for relocation based on a 'prospective-based' analysis."  
 2.  "Section 61.13001(e), Florida Statutes (2012) defines 'Relocation' as 'a change in the 
location of the principal residence of a parent or other person from his or her principal place of 
residence at the time of the last order establishing or modifying time-sharing…The change of 
location must be at least 50 miles from that residence.'" 
 3.  "In this case, the trial court's decision regarding the child's residence upon reaching 
kindergarten age is not a ruling on a relocation request.  Neither parent sought to move from his 
or her principal place of residence, and, under the ordered parenting plan, neither parent would 
be changing his or her residence." 
 4.  "The parenting plan in the amended final judgment does not involve 'relocation,' as 
defined in section 61.13001(e), but rather orders that the Father become the primary residential 
parent once the child begins kindergarten." 
 5.  "We affirm this portion of the amended final judgment establishing the primary 
residential parent and timesharing parenting plan." 
Krift v. Obenour, 39 FLW D2296 (Fla. 4th DCA 2014) 
 

Fifth District 
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B.  Third Parties 

 
First District 

TRIAL COURT ERRED IN DENYING MOTHER'S PETITION TO TERMINATE 
THIRD-PARTY TEMPORARY CUSTODY OF THE MINOR CHILD, AS THERE WAS 
NO EVIDENCE SUGGESTING THAT MOTHER WAS AN UNFIT PARENT. 
 
 The Mother to this proceeding previously asked the Barkers to have custody of her eight-
month-old child in January of 2012.  The Mother, eighteen at the time, requested the Barkers to 
do so in order for her to enroll in college and establish herself financially.  The Barkers, being 
the child's paternal great aunt and uncle, agreed.  Therefore, per the parties' agreement, an order 
was entered pursuant to chapter 751 of the Florida Statutes.  
 In May 2013, however, the Mother filed a petition to terminate the Barkers' temporary 
custody.  The Mother alleged that she was now in a financial position to care for the child.  Upon 
the Barkers' objection, the trial court conducted an evidentiary hearing on the matter. 
 The trial court then denied the Mother's petition, concluding that she was not a fit parent.  
The trial court stated that the Mother was an unfit parent due to the fact that she had a second 
floor apartment near a retention pond, which was dangerous for the child and likely to result in 
harm to the child; her past history of unstable relationships, domestic violence, and underage 
drinking, which had had an unfavorable impact on the child; and the fact that she was not able to 
properly care for the child during her monthly visitations.  Further, the trial court determined that 
the child held a close bond with the Barkers and removal would be harmful to the child.  The 
Mother appealed.  The District Court reversed: 
 1.  "Section 751.05(6) provides in pertinent part that the trial court 'shall terminate the 
[temporary custody] order upon a finding that the parent is a fit parent…'" 
 2.  "The term 'fit parent' is not defined, but another provision of section 751.05 explains 
that a parent is 'unfit' if the parent has 'abused, abandoned, or neglected the child, as defined in 
chapter 39.'  §751.05(3)(b), Fla. Stat. (2013)." 
 3.  "Because it is undisputed that [the Mother] has not abused or abandoned her son, the 
trial court's determination that she is not a fit parent could only be supported by a finding that 
[the Mother] neglected her son." 
 4.  "Under chapter 39, neglect occurs only when 'a child is deprived of…necessary food, 
clothing, shelter, or medical treatment or a child is permitted to live in an environment [that] 
causes the child's physical, mental, or emotional health to be significantly impaired.'  §39.01(44), 
Fla. Stat. (2013)." 
 5.  "Here, the circumstances cited by the trial court are legally insufficient to support a 
finding that [the Mother] neglected her son." 
 6.  "First, the finding that [the Mother's] apartment is dangerous and likely to harm the 
child is purely speculative and does not rise to the level of neglect under section 39.01(44)." 
 7.  "No evidence was presented to show that the child had ever been left unattended 
inside the apartment or that he had left the apartment on his own and wandered over to the 
nearby pond.  Moreover, [the Mother] testified that she had installed a lock on the door to 
prevent such an incident from occurring." 
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 8.  "Second, [the Mother's] history of underage drinking and poor romantic choices does 
not constitute neglect." 
 9.  "There is no evidence in the record that her actions resulted in physical, mental, or 
emotional harm to the child or that they caused him to be deprived of food, clothing, shelter or 
medical care.  Furthermore, the court's finding that [the Mother] engaged in 'other illegal 
activities' is not supported by the record." 
 10.  "Although the Barkers and the court may find [the Mother's] behavior immature and 
disapprove of her lifestyle, 'poor parental judgment' is not neglect." 
 11.  "Third, evidence of the child's condition after visits with [the Mother] was 
insufficient to show that he had been neglected while in her care." 
 12.  "Moreover, there was no testimony to show that the child's condition on either of the 
earlier occasions was the result of 'deprivation' of necessary food, clothing, or shelter or that the 
child's physical, mental, or emotional health had been 'significantly impaired.'" 
 13.  "Finally, with respect to the trial court's finding that it would be detrimental to return 
[the Mother's] son to her, this court explained in a similar case (albeit one not arising under 
chapter 751, Florida Statutes) that: 'the detriment which must be established…before a natural 
parent's request for custody may be denied involves something much more serious than the 
discomfort normally experienced by a child when moved from a familiar environment into one 
engulfed by the fear and uncertainty associated with the unknown: '…It contemplated a longer 
term adverse effect that transcends the normal adjustment period in such cases.'  The evidence 
presented below did not come close to meeting this standard." 
 14.  "In sum, because the trial court's order denying [the Mother's] petition to terminate 
the Barkers' temporary custody is not supported by legally sufficient evidence, we reverse the 
order and remand for further proceedings consistent with this opinion." 
Seilkop v. Barker, 148 So.3d 865 (Fla. 1st DCA 2014) 
 

Second District 
 

Third District 

TRIAL COURT ERRED IN DENYING MOTHER'S EMERGENCY MOTION FOR 
TERMINATION OF AGREED TEMPORARY ORDER FOR FATHER'S TEMPORARY 
SOLE CUSTODY OF THE CHILD, AS FATHER'S CONVICTION FOR UNLAWFUL 
SEXUAL CONDUCT WITH A MINOR AND INCARCERATION LED TO ORDER 
BEING UNENFORCEABLE. 
 
 The Mother, Martine LiFleur, and the Father, Nathaniel Webster, had one child together.  
The child, N.W., was born in 1999.  Although the Mother retained custody of the child since 
birth, the Mother began having mental issues in 2000 and ultimately was admitted to a mental 
health center.  Upon the Father's motion for custody, the parties shared custody of the child for 
the next few years.   
 The Mother was diagnosed with bipolar disorder in 2003, and did not seek to regain 
custody of the child until 2004.  When the Mother demonstrated that she was compliant with a 
medication regime for her mental health issues, the Mother and Father entered into a settlement 
agreement in 2004, which again made the Mother the primary residential parent of the child.  
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Further, the agreement entitled the Father to immediate custody of the child if the Mother's 
mental health issues recurred.  The agreement was ratified by the court in November 2004. 
 Throughout the years of 2005 and 2008, the Mother was admitted two times to mental 
health facilities.  The Mother returned the child to the Father in 2008, where the child completed 
the remainder of the school year.  Thereafter, the child was again returned to the Mother.  When 
the Mother was arrested for child neglect, however, in 2009, the Father filed an Emergency 
Motion for Temporary Sole Custody and Parental Responsibility.  On February 4, 2010, the 
court entered an order that granted the Father temporary sole custody and primary responsibility.  
Moreover, the order required temporary supervised visitation for the Mother.  The Mother also 
agreed to undergo a complete psychiatric evaluation before she would exercise unsupervised 
timesharing with the child. 
 Again, in 2011, the Mother's mental health problems arose.  The Mother was charged in 
Palm Beach County with conspiracy to commit racketeering, conspiracy to traffic oxycodone, 
and trafficking in oxycodone.  The Father ran into trouble with the law as well, as he was 
convicted of four counts of unlawful sexual conduct with a minor in April of 2012.  The Father 
was sentenced to twelve years in an Ohio state prison.  Throughout this time period, the child 
remained in Ohio with his stepmother and paternal grandmother.   
 The Mother attempted to dissolve the Temporary Order on February 21, 2012.  The 
Mother based this attempt on the Father's current conviction as well as the fact that the child 
neglect charges against her had been dropped.  The court, however, denied the Mother's motion.  
Following the Father's imprisonment and sentence, the Mother filed a renewed motion in 
October 2012.  The Mother alleged that because of the Father's twelve year sentence, the 2010 
Order was unenforceable. 
 Nevertheless, the court again denied the Mother's motion, stating that it was in the best 
interests of the child for the child to remain with his stepmother and grandmother.  The court 
additionally determined that all parental responsibility and decision-making would remain with 
the stepmother and the grandmother until further court order.  Further, the court found that the 
Mother had not complied with the order's requirement that she undergo a psychiatric 
examination and provide the results of the examination to the court. 
 In November of 2012, the Mother filed a verified motion for referral to Family Court 
Services to obtain a psychiatric evaluation.  The court proceeded to enter an order referring the 
Mother to Family Court Services, but the order was only for a psychological evaluation.  
Because of this, the Mother eventually completed the required psychological evaluation with a 
private counseling center.  The report determined that the Mother was emotionally stable and in 
compliance with her medical treatment. 
 On July 23, 2013, the Mother filed an Emergency Motion to Terminate Temporary 
Custody/Timesharing and Parental Responsibility vested in the Paternal Family and for a Child 
Pick-Up Order.  This motion, which was the focus of the appeal, alleged that the 2010 order 
could not remain in effect, that the custody and parental responsibility for the child had been 
improperly given to the stepmother and grandmother, and that the Mother was a fit parent with 
the constitutional and fundamental right to resume parental responsibility for the child. 
 Based on the Mother's Emergency Motion, the court held an evidentiary hearing.  At the 
August 19th and August 23rd hearings, the Mother testified that she has accepted that she suffers 
from bipolar disorder.  The Mother continued that she has been seeing a psychiatrist for regular 
treatment for more than a year, that she is employed as a physician's assistant and now has a four 
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bedroom home in Plantation, Florida.  Further, a licensed psychiatrist as well as a private 
therapist testified on the Mother's behalf.  Both claimed that the Mother was a fit parent.   
 The stepmother and grandmother then testified on the Father's behalf.  The stepmother 
claimed she was not a party to the action and she had no desire to intervene or take steps to attain 
formal custody of the child.  The grandmother testified that the child was doing well in Ohio but 
would like to see the Mother.  Further, the grandmother stated she did not want custody of the 
child.  On September 25, 2013, the court entered an order denying the Mother's motion.  The 
court determined that the child was doing well in Ohio and that because the court had not yet 
heard from the Guardian ad Litem, received a recent psychiatric report or heard from the child 
himself, it would not grant the request for relief.  The child was to remain with the stepmother, 
with the Mother having permitted supervised visitation.  The Mother appealed.  The District 
Court reversed: 
 1.  "A parent's 'right to make decisions regarding the care, custody, and management of 
his [or her] children's lives is a fundamental liberty interest of constitutional dimensions.'"  
 2.  "When a dispute is between two natural parents, both of whom are fit and share equal 
rights to custody, the test to be applied in a custody dispute involves the determination of the 
child's best interests." 
 3.  "On the other hand, where a custody dispute is between a natural parent and a non-
parent, a 'natural parent of a child born out of wedlock should be denied custody only where it is 
demonstrated that the parent is disabled from exercising custody or that such custody will, in 
fact, be detrimental to the welfare of the child.'" 
 4.  "There is a strong public policy in favor of the natural family unit.  Thus, a trial court 
cannot engage in a 'best interests of the child' analysis unless and until there is sufficient proof to 
establish parental unfitness or substantial threat of significant and demonstrable harm to the 
child." 
 5.  "Had the Emergency Motion to terminate the 2010 Temporary Order (and the court's 
subsequent order entered thereon) involved a determination of custody as between N.W.'s two 
parents, application of the best-interests-of-the-child test would have been appropriate.  
However, such was not the case." 
 6.  "Instead, the Emergency Motion sought to terminate the 2010 Temporary Order and 
return N.W. to LiFleur based on the fact that Webster was legally and practically incapable of 
fulfilling his role under the 2010 Temporary Order." 
 7.  "Webster's long-term incarceration rendered the 2010 Temporary Order 
unenforceable, leaving LiFleur as the only parent who could be the primary residential parent of, 
and have parental responsibility for, N.W." 
 8.  "We agree with LiFleur that the court erred in not granting the motion to terminate the 
2010 Temporary Order." 
LiFleur v. Webster, 138 So.3d 570 (Fla. 3d DCA 2014) 
 
TRIAL COURT REQUIRED TO RETURN CHILD TO NATURAL PARENT ABSENT 
CLEAR AND CONVINCING EVIDENCE THAT NATURAL PARENT IS UNFIT. 
 
 The Mother, Martine LiFleur, and the Father, Nathaniel Webster, had one child together.  
The child, N.W., was born in 1999.  Although the Mother retained custody of the child since 
birth, the Mother began having mental issues in 2000 and ultimately was admitted to a mental 
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health center.  Upon the Father's motion for custody, the parties shared custody of the child for 
the next few years.   
 The Mother was diagnosed with bipolar disorder in 2003, and did not seek to regain 
custody of the child until 2004.  When the Mother demonstrated that she was compliant with a 
medication regime for her mental health issues, the Mother and Father entered into a settlement 
agreement in 2004, which again made the Mother the primary residential parent of the child.  
Further, the agreement entitled the Father to immediate custody of the child if the Mother's 
mental health issues recurred.  The agreement was ratified by the court in November 2004. 
 Throughout the years of 2005 and 2008, the Mother was admitted two times to mental 
health facilities.  The Mother returned the child to the Father in 2008, where the child completed 
the remainder of the school year.  Thereafter, the child was again returned to the Mother.  When 
the Mother was arrested for child neglect, however, in 2009, the Father filed an Emergency 
Motion for Temporary Sole Custody and Parental Responsibility.  On February 4, 2010, the 
court entered an order that granted the Father temporary sole custody and primary responsibility.  
Moreover, the order required temporary supervised visitation for the Mother.  The Mother also 
agreed to undergo a complete psychiatric evaluation before she would exercise unsupervised 
timesharing with the child. 
 Again, in 2011, the Mother's mental health problems arose.  The Mother was charged in 
Palm Beach County with conspiracy to commit racketeering, conspiracy to traffic oxycodone, 
and trafficking in oxycodone.  The Father ran into trouble with the law as well, as he was 
convicted of four counts of unlawful sexual conduct with a minor in April of 2012.  The Father 
was sentenced to twelve years in an Ohio state prison.  Throughout this time period, the child 
remained in Ohio with his stepmother and paternal grandmother.   
 The Mother attempted to dissolve the Temporary Order on February 21, 2012.  The 
Mother based this attempt on the Father's current conviction as well as the fact that the child 
neglect charges against her had been dropped.  The court, however, denied the Mother's motion.  
Following the Father's imprisonment and sentence, the Mother filed a renewed motion in 
October 2012.  The Mother alleged that because of the Father's twelve year sentence, the 2010 
Order was unenforceable. 
 Nevertheless, the court again denied the Mother's motion, stating that it was in the best 
interests of the child for the child to remain with his stepmother and grandmother.  The court 
additionally determined that all parental responsibility and decision-making would remain with 
the stepmother and the grandmother until further court order.  Further, the court found that the 
Mother had not complied with the order's requirement that she undergo a psychiatric 
examination and provide the results of the examination to the court. 
 In November of 2012, the Mother filed a verified motion for referral to Family Court 
Services to obtain a psychiatric evaluation.  The court proceeded to enter an order referring the 
Mother to Family Court Services, but the order was only for a psychological evaluation.  
Because of this, the Mother eventually completed the required psychological evaluation with a 
private counseling center.  The report determined that the Mother was emotionally stable and in 
compliance with her medical treatment. 
 On July 23, 2013, the Mother filed an Emergency Motion to Terminate Temporary 
Custody/Timesharing and Parental Responsibility vested in the Paternal Family and for a Child 
Pick-Up Order.  This motion, which was the focus of the appeal, alleged that the 2010 order 
could not remain in effect, that the custody and parental responsibility for the child had been 
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improperly given to the stepmother and grandmother, and that the Mother was a fit parent with 
the constitutional and fundamental right to resume parental responsibility for the child. 
 Based on the Mother's Emergency Motion, the court held an evidentiary hearing.  At the 
August 19th and August 23rd hearings, the Mother testified that she has accepted that she suffers 
from bipolar disorder.  The Mother continued that she has been seeing a psychiatrist for regular 
treatment for more than a year, that she is employed as a physician's assistant and now has a four 
bedroom home in Plantation, Florida.  Further, a licensed psychiatrist as well as a private 
therapist testified on the Mother's behalf.  Both claimed that the Mother was a fit parent.   
 The stepmother and grandmother then testified on the Father's behalf.  The stepmother 
claimed she was not a party to the action and she had no desire to intervene or take steps to attain 
formal custody of the child.  The grandmother testified that the child was doing well in Ohio but 
would like to see the Mother.  Further, the grandmother stated she did not want custody of the 
child.  On September 25, 2013, the court entered an order denying the Mother's motion.  The 
court determined that the child was doing well in Ohio and that because the court had not yet 
heard from the Guardian ad Litem, received a recent psychiatric report or heard from the child 
himself, it would not grant the request for relief.  The child was to remain with the stepmother, 
with the Mother having permitted supervised visitation.  The Mother appealed.  The District 
Court reversed: 

1.  Given the existence of the 2004 Settlement Agreement, the now-unenforceable 2010 
Temporary Order, and LiFleur's constitutional and fundamental rights as N.W.'s natural parent, 
the trial court was required to return custody to the natural parent in the absence of proof, by 
clear and convincing evidence, that the natural parent is unfit or has abandoned the child. No 
such proof was presented at the hearing." 
 2.  "Additionally, the trial court appeared to rely on the 'best interests of the child' 
standard, required LiFleur to establish compliance with a 2010 order that was no longer 
enforceable, and misallocated the burden of proof." 
 3.  "The court required LiFleur to prove fitness, rather than requiring Webster to prove by 
clear and convincing evidence that LiFleur was unfit to parent N.W. or had abandoned him." 
 4.  "As a result, rather than returning to the provisions of the 2004 Settlement Agreement, 
the court found that LiFleur had not provided the court with a complete psychiatric evaluation, 
that N.W. appeared to be doing well with Stepmother in Ohio, and that the court wanted to hear 
from the child directly as to his wishes." 
 5.  "The court's articulation of, and reliance upon, these factors was erroneous." 
LiFleur v. Webster, 138 So.3d 570 (Fla. 3d DCA 2014) 
 
TRIAL COURT ERRED IN ORDERING TEMPORARY CUSTODY OF THE CHILD 
TO REMAIN WITH THE CHILD'S STEPMOTHER, AS STEPMOTHER IS NOT A 
NATURAL PARENT NOR A PARTY TO THE ACTION. 
 
 The Mother, Martine LiFleur, and the Father, Nathaniel Webster, had one child together.  
The child, N.W., was born in 1999.  Although the Mother retained custody of the child since 
birth, the Mother began having mental issues in 2000 and ultimately was admitted to a mental 
health center.  Upon the Father's motion for custody, the parties shared custody of the child for 
the next few years.   
 The Mother was diagnosed with bipolar disorder in 2003, and did not seek to regain 
custody of the child until 2004.  When the Mother demonstrated that she was compliant with a 
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medication regime for her mental health issues, the Mother and Father entered into a settlement 
agreement in 2004, which again made the Mother the primary residential parent of the child.  
Further, the agreement entitled the Father to immediate custody of the child if the Mother's 
mental health issues recurred.  The agreement was ratified by the court in November 2004. 
 Throughout the years of 2005 and 2008, the Mother was admitted two times to mental 
health facilities.  The Mother returned the child to the Father in 2008, where the child completed 
the remainder of the school year.  Thereafter, the child was again returned to the Mother.  When 
the Mother was arrested for child neglect, however, in 2009, the Father filed an Emergency 
Motion for Temporary Sole Custody and Parental Responsibility.  On February 4, 2010, the 
court entered an order that granted the Father temporary sole custody and primary responsibility.  
Moreover, the order required temporary supervised visitation for the Mother.  The Mother also 
agreed to undergo a complete psychiatric evaluation before she would exercise unsupervised 
timesharing with the child. 
 Again, in 2011, the Mother's mental health problems arose.  The Mother was charged in 
Palm Beach County with conspiracy to commit racketeering, conspiracy to traffic oxycodone, 
and trafficking in oxycodone.  The Father ran into trouble with the law as well, as he was 
convicted of four counts of unlawful sexual conduct with a minor in April of 2012.  The Father 
was sentenced to twelve years in an Ohio state prison.  Throughout this time period, the child 
remained in Ohio with his stepmother and paternal grandmother.   
 The Mother attempted to dissolve the Temporary Order on February 21, 2012.  The 
Mother based this attempt on the Father's current conviction as well as the fact that the child 
neglect charges against her had been dropped.  The court, however, denied the Mother's motion.  
Following the Father's imprisonment and sentence, the Mother filed a renewed motion in 
October 2012.  The Mother alleged that because of the Father's twelve year sentence, the 2010 
Order was unenforceable. 
 Nevertheless, the court again denied the Mother's motion, stating that it was in the best 
interests of the child for the child to remain with his stepmother and grandmother.  The court 
additionally determined that all parental responsibility and decision-making would remain with 
the stepmother and the grandmother until further court order.  Further, the court found that the 
Mother had not complied with the order's requirement that she undergo a psychiatric 
examination and provide the results of the examination to the court. 
 In November of 2012, the Mother filed a verified motion for referral to Family Court 
Services to obtain a psychiatric evaluation.  The court proceeded to enter an order referring the 
Mother to Family Court Services, but the order was only for a psychological evaluation.  
Because of this, the Mother eventually completed the required psychological evaluation with a 
private counseling center.  The report determined that the Mother was emotionally stable and in 
compliance with her medical treatment. 
 On July 23, 2013, the Mother filed an Emergency Motion to Terminate Temporary 
Custody/Timesharing and Parental Responsibility vested in the Paternal Family and for a Child 
Pick-Up Order.  This motion, which was the focus of the appeal, alleged that the 2010 order 
could not remain in effect, that the custody and parental responsibility for the child had been 
improperly given to the stepmother and grandmother, and that the Mother was a fit parent with 
the constitutional and fundamental right to resume parental responsibility for the child. 
 Based on the Mother's Emergency Motion, the court held an evidentiary hearing.  At the 
August 19th and August 23rd hearings, the Mother testified that she has accepted that she suffers 
from bipolar disorder.  The Mother continued that she has been seeing a psychiatrist for regular 
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treatment for more than a year, that she is employed as a physician's assistant and now has a four 
bedroom home in Plantation, Florida.  Further, a licensed psychiatrist as well as a private 
therapist testified on the Mother's behalf.  Both claimed that the Mother was a fit parent.   
 The stepmother and grandmother then testified on the Father's behalf.  The stepmother 
claimed she was not a party to the action and she had no desire to intervene or take steps to attain 
formal custody of the child.  The grandmother testified that the child was doing well in Ohio but 
would like to see the Mother.  Further, the grandmother stated she did not want custody of the 
child.  On September 25, 2013, the court entered an order denying the Mother's motion.  The 
court determined that the child was doing well in Ohio and that because the court had not yet 
heard from the Guardian ad Litem, received a recent psychiatric report or heard from the child 
himself, it would not grant the request for relief.  The child was to remain with the stepmother, 
with the Mother having permitted supervised visitation.  The Mother appealed.  The District 
Court reversed: 

1.  Finally, the court erred in ordering that temporary custody of N.W. 'remain' with 
Stepmother, who is not a natural parent of N.W., was not a party to the action, and had not 
sought to intervene." 
 2.  "There is no provision in the 2004 Settlement Agreement or the 2010 Temporary 
Order which awarded temporary custody or parental responsibility of N.W. to Stepmother, nor 
could such an order properly be entered on the record presented." 
 3.  "While we are not unmindful of the difficult and challenging circumstances facing the 
trial court, we are compelled to hold, under the facts of this case, that the court erred in denying 
the motion to terminate the 2010 Temporary Order and in ordering that Stepmother have 
temporary custody and parental responsibility of N.W." 
LiFleur v. Webster, 138 So.3d 570 (Fla. 3d DCA 2014) 
 

Fourth District 

Fifth District 
 

C.  UCCJEA/Enforcement 

 
First District 

Second District 

Third District 

TRIAL COURT ERRED IN DENYING FATHER'S PETITION FOR RETURN OF 
CHILDREN TO BRAZIL WHERE BRAZILIAN COURT RULED THAT FATHER HAD 
RIGHT TO PREVENT MOTHER FROM CHANGING CHILDREN'S COUNTRY OF 
RESIDENCE. 
 
 The Mother and Father were married in Ecuador and moved to Brazil shortly thereafter, 
at which time the Father became a citizen of Brazil.  The parties had two children, both born in 
Brazil.  Upon the parties' divorce, the parties entered into a separation agreement.  Per the 
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agreement, approved by a Brazilian family court, the Mother had primary custody of the 
children.  The Father was permitted to pick the children up one day per week and return the 
children within 10 hours on the same day.  Sometime thereafter, the Father modified the 
agreement to allow him to pick up the children three days per week.  In addition to sharing 
holidays and school vacations equally, the parties also agreed that the children could travel to 
Ecuador at least once per year.  
 The Mother desired to take the children to Ecuador in 2011.  The Father filed an 
authorization form, which stated that the Mother could travel with the children during a certain 
period of time, which extended for one year.  The authorization form, however, contained the 
caveat that it was not granting permission for the Mother and children to establish residency in 
Ecuador.  The Mother took the children to Ecuador in January 2012.  Thereafter, in April 2012, 
the Mother took the children to Miami, where they have remained. 
 Approximately one month after the Mother took the children to Miami, the Father filed a 
petition in Brazilian court.  The Mother answered the petition, alleging that temporary removal 
was proper due to her custody of the children and the authorization form that permitted her to 
travel up and until December 2012.  The Brazilian court agreed with the Mother.  Upon the 
expiration of the authorization form, however, the Father renewed his petition.  This time, the 
court agreed with the Father and ordered the return of the children. 
 Around the same time, the Father also filed a petition with the trial court.  The trial court 
thereupon denied the Father's petition, stating he did not have  a right to custody under the Hague 
Convention.  The Father appealed.  The District Court reversed: 
 1.  "To demonstrate a wrongful removal or retention of a child under the Hague 
Convention, a petitioner must establish three elements.  First, the petition must show the child 
has been retained in a country outside the child's country of habitual residence.  Second, the 
wrongful removal must be a violation of the petitioner's 'right of custody,' which 'include rights 
relating to the care of the person of the child, and, in particular, the right to determine the child's 
place of residence.'" 
 2.  "Finally, the petitioner must demonstrate the rights of custody 'were actually being 
exercised or would have been exercised but for the removal.'" 
 3.  "The trial court concluded the Father merely had 'rights of access.'  The Hague 
Convention draws a distinction between a parent's 'rights of custody' and 'rights of access.'" 
 4.  "A parent's 'right of access' is defined as 'the right to take a child for a limited period 
of time to a place other than the child's habitual residence.'.  The remedy for the violation of a 
parent's right of access does not include the right to force the return of the child." 
 5.  "In this case, the trial court erred in its determination because it overlooked the 
Brazilian appellate court ruling that recognized the Father's right to prohibit the Mother from 
changing the children's country of residence without his consent." 
 6.  "In [an earlier case] the United States Supreme Court held a non-custodial parent's 
right to consent before the custodial parent could take the child to another country constituted 
'rights of custody' under the Hague Convention." 
 7.  "Similarly, in the instant case, the Father had a right of custody.  This right was 
recognized by the Brazilian appellate court when it ordered the return of the children and ruled 
the Mother could not change the children's country of residence without the Father's consent." 
 8.  "That order established the Father's 'rights of custody' under the Hague Convention." 
Sanchez v. Suasti, 140 So.3d 658 (Fla. 3d DCA 2014) 
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TRIAL COURT PROPERLY DETERMINED THAT MICCOSUKEE TRIBAL COURT 
DID NOT HAVE JURISDICTION, AS TRIBAL COURT FAILED TO COMPLY WITH 
REQUIREMENTS OF UCCJEA. 
 
 The Mother is a member of the Miccosukee Tribe while the Father is a non-Native 
American.  The parties have two children who were born in 2005 and 2007, respectively.  The 
Mother instituted custody proceedings in the Miccosukee Tribal Court on October 1, 2012.  
Despite the Mother residing in Pembroke Pines for approximately two months prior to 
commencing the proceeding, the Tribal Court established jurisdiction in the case and granted 
temporary custody to the Mother.  Additionally, the Tribal Court set a hearing for November 5, 
2012.  A notice of the aforementioned proceeding was mailed to the Father's mother's home. 
 Upon appearing at the hearing with an attorney, the Father's attorney was precluded from 
participating in the hearing.  Further, the hearing was conducted in the Miccosukee language, a 
language of which the Father did not speak.  Rather than provide an interpreter for the Father, the 
Tribal Court provided the Father with a brief synopsis of the Mother's testimony at the end of the 
hearing.  The Tribal Court then extended the Mother's custody award. 
 When the Father first learned of the Tribal Court hearing, he filed a petition for custody 
with the Eleventh Judicial Circuit on November 1, 2012.  In March 2013, the Mother proceeded 
to file for permanent custody with the Tribal Court as well as file a motion to dismiss the Father's 
petition with the Circuit Court.  The Mother alleged that the Circuit Court lacked jurisdiction due 
to the UCCJEA.  That notwithstanding, the Circuit Court concluded that it had jurisdiction over 
the case.  The Circuit Court based its decision on the fact that although the Mother filed first, the 
Tribal Court did not comply with the requirements of the UCCJEA.  The Mother appealed.  The 
District court affirmed: 
 1.  "Section 61.519, Florida Statutes (2012), covers situations where there are 
simultaneous custody proceedings in this state and in another state.  That statute provides that 'a 
court of this state may not exercise its jurisdiction under ss.61.514-61.524 if, at the time of the 
commencement of the proceeding, a proceeding concerning the custody of the child had been 
commenced in a court of another state having jurisdiction substantially in conformity with this 
part.'" 
 2.  "Additionally, Section 61.505, Florida Statutes (2012), states that a custody 
determination pertaining to an Indian child made by a tribal court must be recognized by Florida 
if the determination was 'made by the tribe under factual circumstances in substantial conformity 
with jurisdictional standards of [the UCCJEA].'"  
 3.  "Under those sections, if the Tribal Court in this case had substantially complied with 
the requirements of the UCCJEA, it would have jurisdiction and not the court of the State of 
Florida." 
 4.  "Substantial conformity is not defined in the statutes, but several cases have construed 
the term."  
 5.  "In this case, the Circuit Court found that the Tribal Court did not substantially 
conform with the UCCJEA.  Specifically, the Circuit Court relied on the fact that 1) the Father 
did not receive notice of the reason for the proceedings in the Tribal Court as required by Section 
61.509(3), Florida Statutes (2012), and he had not submitted himself to the jurisdiction of the 
Tribal Court; 2) at the temporary child custody hearing the Father did  not have the opportunity 
to be heard; 3) the Father's attorney was not allowed into the tribal proceedings even as an 
observer; 4) although the Father was allowed to attend the proceedings, he was unable to 
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understand what was happening as the proceedings were conducted largely in the Miccosukee 
language and he was not given an interpreter; and 5) the Mother testified in Miccosukee for over 
twenty minutes and the Tribal Court gave the Father only a two-minute summary in English 
before granting temporary custody to the [M]other." 
 6.  "We conclude the Circuit Court did not err in finding that the Tribal Court did not 
substantially conform with the requirements of the UCCJEA and that such failure to comply 
conferred jurisdiction on the Circuit Court.  §61.505, Fla. Stat." 
Billie v. Stier, 141 So.3d 584 (Fla. 3rd DCA 2014) 
 

Fourth District 

Fifth District 
 

D.  Geographical Limitations/Relocation 

 
First District 

TRIAL COURT ERRED IN ALLOWING FORMER WIFE TO RELOCATE WITH 
MINOR CHILDREN WHERE FORMER WIFE'S PETITION DID NOT COMPLY 
WITH THE EXPLICIT DIRECTIVES OF SECTION 61.13001(3), FLORIDA STATUTES 
(2009). 
 
 The Former Husband appealed from a non-final order permitting the Former Wife to 
relocate with the parties' minor children to the Former Wife's native country of Italy. 
Specifically, the trial court failed to apply section 61.13001(3) of the Florida Statutes in its 
determination.  Due to the trial court's failure to consider section 61.13003(3), the District Court 
reversed: 
 1.  "The mandate in section 61.13001(3) is clear: The parent seeking to relocate 'must file 
a petition to relocate and serve it upon the other parent','[t]he pleadings must be in accordance 
with this section', '[t]he petition to relocate must be signed under oath or affirmation under 
penalty of perjury'; the petition 'must' include an enumerated list of information as well as 
contain a notice statement, set out in bold capital letters, and concerning how a response to the 
petition objecting to relocation 'must' appear and on whom it 'must' be served; and [t]he petition 
to relocate must be served on the other parent and every other person entitled to access to and 
time-sharing with the child. §61.13001(3)(a) & (b), Fla. Stat. (2009) (emphasis added)." 
 2.  "Section 61.13003(3) says what it says, and we are impelled by its clarity to give 
effect to its terms." 
 3.  "In the present case, because there was no valid agreement between the parties 
regarding the children's relocation, as described in section 61.13001(2), Florida Statutes (2009), 
Former Wife was obliged to comply strictly with the requirements of section 61.13001(3)."  
 4.  "The numerous references to relocation in the parties' respective pleadings did not 
excuse her duty under statute" 
 5.  "Consequently, we reverse that portion of the trial court's order granting Former 
Wife's permission to relocate with the children." 
Wing v. Wing, 128 So.3d 930 (Fla. 1st DCA 2014) 
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TRIAL COURT ERRED IN MODIFYING CUSTODY ARRANGEMENT IN FINDING 
THAT PARTIES' RELOCATION TO DIFFERENT CITIES IN THE SAME COUNTY 
CONSTITUTED A SUBSTANTIAL CHANGE IN CIRCUMSTANCES. 
 
 This appeal stemmed from the trial court's modification of the parties' custody agreement.   
The parties relocated to different cities within Okaloosa County.  After the relocation, each party 
was approximately twenty miles from their child's school, located in Okaloosa County.  The trial 
court considered the relocation a substantial change in circumstances.  The District Court 
reversed: 
 1.  "Courts have repeatedly found that relocation does not itself constitute a substantial 
change in circumstances warranting modification of custody." 
 2.  "When the parties' settlement or visitation agreement expressly prohibits a move, thus 
establishing that the parties had previously litigated the issue, the party who seeks to relocate 
must show a substantial change in circumstances to justify the relocation." 
 3.  "In contrast, in the case at bar, the Marital Settlement Agreement incorporated into the 
Final Judgment of Dissolution provides:  'It is further anticipated that the parties shall continue to 
reside in close proximity to one another, i.e., in the same school district.  If either party chooses 
to relocate outside the school district, then the relocating party shall give the other party at least 
ninety days written notice of same.  This will allow enough time to negotiate a stipulated 
resolution of related issues or the time to attend mediation or obtain judicial relief.'" 
 4.  "Although this expresses a hope that the parties would remain in close proximity to 
each other, the possibility of relocation is expressly contemplated.  Moreover, both parents are 
still in the same Okaloosa County School District." 
Moore v. McIntosh, 128 So.3d 985 (Fla. 1st DCA 2014) 
  
TRIAL COURT DID NOT ERR IN REJECTING FATHER'S EMERGENCY MOTION 
FOR RETURN OF CHILDREN, AS FLORIDA'S RELOCATION STATUTE WAS NOT 
APPLICABLE WHEN MOTHER MOVED TO ANOTHER STATE PRIOR TO 
FATHER'S FILING FOR DIVORCE. 
 
 The Father filed a petition for dissolution of marriage as well as an emergency motion for 
return of the parties' minor children to Florida.  In his emergency motion, the Father claimed that 
the Mother had moved with the children to Fort Valley, Georgia around January 2014.  The 
Father alleged that the Mother's move without his permission as well as without leave of court 
violated section 61.13001.  Moreover, the Father expressed concern for the minor children's 
wellbeing.  The Father asked that the court order the children returned to Florida in addition to 
establish a temporary parenting plan, giving the Father primary timesharing. 
 The trial court denied the Father's motion.  The trial court determined that section 
61.13001 only applied during the pendency of a proceeding.  The court noted that the Mother 
moved to Georgia in January whereas the Father filed for divorce in February, thus precluding 
the application of section 61.13001 to the case at hand.  The Father appealed.  The District Court 
affirmed: 
 1.  "Although the result here may be troubling, the plain language of the relocation statute 
applies only where a parent's principal place of residence changes 'at the time of the last order 
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establishing or modifying time-sharing' (which is not applicable here), or 'at the time of filing the 
pending action.'" 
 2.  "The Mother's location was already in Georgia when the Father filed the pending 
action; as such, in accordance with section 61.13001, she did not have to seek permission from 
the Father or the court to move there." 
 3.  "We note that this court's plain reading of section 61.13001 is in accordance with the 
interpretation of at least two other districts." 

4.  "In [an earlier case] the Fourth District addressed the relocation statute in the context 
of a paternity proceeding.  Based upon the definition of relocation under section 61.13001(1)(e), 
and citing [a] Second District opinion ... for support, the Fourth District, in dicta, stated that 'the 
mother is correct in arguing that if she had already moved to Louisiana prior to the father's filing 
of the petition to determine paternity or any order establishing or modifying time-sharing, then 
she is not subject to the relocation statute.'" 

5.  "We note that section 61.13, Florida Statutes, provides in relevant part:  The court 
may approve, grant, or modify a parenting plan, notwithstanding that the child is not physically 
present in this state at the time of filing any proceeding under this chapter, if it appears to the 
court that the child was removed from this state for the primary purpose of removing the child 
from the court's jurisdiction in an attempt to avoid the court's approval, creation, or modification 
of a parenting plan." 

6.  "Of course, we offer no view on the applicability of this section here, but  
acknowledge that the legislature has addressed this issue in a different context." 
 7.  "Here, the trial court correctly determined that section 61.13001 is inapplicable under 
the facts of this case.  Thus, we affirm." 
Rolison v. Rolison, 144 So.3d 610 (Fla. 1st DCA 2014) 
 

Second District 

Third District 

INTERIM TEMPORARY ORDER PLACING MINOR CHILD WITH FATHER WAS 
PROPER WHERE MOTHER'S RELOCATION STATUS WAS PENDING. 
 
 The Mother herein appeals the trial court's Interim Temporary Order which placed the 
parties' minor child in the Father's custody based on the Mother's pending relocation to Dade 
County.  The District Court affirmed: 
 1.  "We affirm the trial court's September 26, 2013, Interim Temporary Order, which 
placed the minor child 'in the [F]ather's custody pending the [M]other's relocation to Dade 
County.'" 
 2.  "After giving the parties, their counsel, and the guardian ad litem proper notice, the 
trial court shall, as soon as practicable, conduct a hearing to determine if the reasons for the 
Interim Temporary Order have been resolved." 
 3.  "In the event the Interim Temporary Order is extended, the trial court shall make 
specific findings of fact supporting the extension." 
Flores v. Cordova, 39 FLW D479 (Fla. 3d DCA 2014) 
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Fourth District 
 

TRIAL COURT DID NOT ERR IN GRANTING FATHER'S MOTION FOR RETURN 
OF CHILD WHERE MOTHER WAS REQUIRED TO RETURN CHILD TO COUNTY 
OF RESIDENCE CONSISTENT WITH THE PARTIES' PARENTING PLAN. 
 
 The parties obtained a final judgment in July of 2009.  Per the parenting plan contained in 
the final judgment, the Mother was to have primary custody of the minor child, while the Father 
would have visitations twice per week and three times per week every other week.  Moreover, if 
any party desired to relocate, the party desiring the relocation had to comply with section 
61.13001 of the Florida Statutes (2013). 
 Thereafter, between June and August 2013, The Mother filed a motion seeking a 
temporary order that permitted relocation from Vero Beach to Deerfield Beach.  The Mother had 
in fact already relocated.  The Father proceeded to file an emergency motion for return of the 
child.  The Father alleged that the Mother relocated without permission of the court.  Further, he 
claimed the Mother was not allowing the Father to exercise his timesharing with the child and 
had enrolled the child in a school outside of Indian River County.  The Father sought return of 
the child to Indian River County as well as sole temporary timesharing with the child until a 
protective plan could be developed.  At a hearing, the trial court denied the Mother's motion and 
granted the Father's motion.  The Mother appealed, claiming the trial court altered the parties' 
parenting plan.  The District Court affirmed: 
 1.  "Regarding the Father's motion, the trial court ruled: 'The Father's Motion for Return 
of Custody is hereby granted.  The minor child shall be returned to Indian River County not later 
than Sunday, September 1, 2013 and enrolled in the Indian River County School District on 
September 3, 2013.'" 
 2.  "We do not construe the trial court's order as changing the parenting plan, but instead, 
requiring that the Mother return the child to Indian River County, consistent with the parenting 
plan previously ordered." 
 3.  "Therefore, there was no error in the trial court's order, and we affirm." 
Kershaw v. Kershaw, 141 So.3d 642 (Fla. 4th DCA 2014) 

 
Fifth District 

 
REMAND FOR CHILD TO BE RETURNED TO SEMINOLE COUNTY BASED ON 
DISCREPANCY BETWEEN HILLSBOROUGH COUNTY ADDRESS LISTED FOR 
FORMER WIFE IN PARENTING PLAN AND PROVISION OF FINAL JUDGMENT 
DENYING FORMER WIFE'S REQUEST TO RELOCATE WITH CHILD. 
 
 The Former Husband appealed the parties' final judgment of dissolution of marriage on 
numerous counts.  The District Court affirmed as to all counts, except in regards to the 
discrepancy in the parties' parenting plan. Concerning the parenting plan, the District Court 
reversed: 
 1.  "The final judgment denied the Former Wife's request to relocate with the child from 
Seminole County to Hillsborough County, and provided that the Former Wife's address would be 
used for school boundary determination and registration." 
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 2.  "However, the parenting plan reflects the Former Wife's Hillsborough County 
address." 
 3.  "On remand, the trial court shall require the parties' child to be returned to Seminole 
County. Should the Former Wife fail to return with the child, the trial court shall reconsider the 
time sharing arrangement and the address utilized for school purposes."  
Srzedzinski v. Burgess, 135 So.3d 360 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN ENTERING TEMPORARY ORDER GRANTING 
HUSBAND'S REQUEST FOR CHILDREN'S RELOCATION TO NEW YORK, AS 
DECISION LACKED COMPETENT SUBSTANTIAL EVIDENCE THAT 
RELOCATION WAS IN CHILDREN'S BEST INTEREST. 
 
 The Husband filed a petition for dissolution of marriage around February 1, 2013.  On 
April 17, 2013, the trial court entered an agreed order, which allowed for the parties to exercise 
equal timesharing with the parties' two sons.  Approximately three months thereafter, the 
Husband filed an amended petition for dissolution of marriage in which he sought permission to 
relocate with the children to New York, where the Husband was attending pharmacy school.  
The Husband claimed that the relocation would be in the best interests of the children, as he 
would be able to provide for all the children's needs as well as give the children an excellent 
education at an elementary school in the area.  Further, the Husband alleged that he would be 
able to complete his pharmaceutical education and thereby increase his earning capacity.  The 
Wife filed an objection to the relocation, upon which the matter proceeded to a temporary 
hearing on November 12, 2013. 
 Both parties testified at the hearing.  The facts, presented largely from the Husband's 
perspective, established that the Husband attended Touro College of Pharmacy.  The Husband 
sought to return to school in New York to live with the parties' two sons in New Jersey.  The 
Husband stated that the children would be enrolled at Lincoln Elementary School and that he had 
communicated with staff members at the school, including the principal.  The Husband also 
stated that his mother had agreed to move from her home in Florida to New Jersey to assist the 
Husband in caring for the parties' sons.  As to transportation, the Husband also agreed to pay for 
all costs associated with the children traveling to see the Wife.  The Husband claimed that he 
would pay for such expenses through his monthly benefits from the VA as well as student loans. 
 Although the Husband testified as to the activities that the children would engage in 
while living in New Jersey, the Husband failed to provide evidence that the children's 
recreational or educational activities would be better in New Jersey as compared to Florida.  The 
Husband also failed to provide evidence as to the emotional impact that relocating the children 
may have on the children's relationship with the Wife.  
 At the hearing, the court also considered the custodial evaluation report prepared by Dr. 
Robert Lehton.  Dr. Lehton was critical of both parties in his report, stating that neither parent 
was capable of showing a disposition to honor a timesharing schedule.  Moreover, his report 
found that both living environments were chaotic.  Although Dr. Lehton concluded that the 
Husband was more likely to provide structure and take care of the children without third party 
assistance, he recommended against relocation and recommended equal timesharing between the 
parties. 
 The trial court granted the Husband's request for temporary relocation on December 4, 
2013.  Although finding that the relocation would likely change the relationship between the 
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Wife and the children, the court determined that the Husband would likely comply with the new 
timesharing agreement.  The court failed to make any findings that the relocation was in the best 
interests of the children.  The Wife appealed the court's decision as to the relocation.  The 
District Court reversed: 
 1.  "Section 61.13001(6)(b), Florida Statutes (2013), authorizes a trial court to grant a 
temporary order permitting relocation of a child." 
 2.  "In the case of a contested relocation, the Legislature has determined that '[a] 
presumption in favor of or against a request to relocate with the child does not arise if a parent or 
other person seeks to relocate and the move will materially affect the current schedule of contact, 
access, and time-sharing with the non-relocating parent or other person.'" 
 3.  "The parent wishing to relocate has the burden of proving by a preponderance of the 
evidence that relocation is in the best interest of the child." 
 4.  "In the instant case, we conclude that the trial court erred in granting Husband's 
relocation request because of the lack of competent, substantial evidence to support a finding that 
relocation was in the children's best interest."   
 5.  "While the evidence might have supported a finding that a move to the New York City 
area was in Husband's best interest, it was insufficient to establish that it was in the children's 
best interest." 
 6.  "The evidence was undisputed that Wife had a strong bond with her sons; yet, the trial 
court made no finding regarding the feasibility of preserving the relationship between Wife and 
her sons through substitute time-sharing arrangements." 
 7.  "Additionally, Wife's testimony that the boys would suffer emotional harm from the 
relocation was not addressed by the trial court other than to acknowledge its concerns regarding 
the emotional health of the children.  Furthermore, there was no finding (and little or no 
evidence) that the relocation would enhance the general quality of life or educational 
opportunities for the minor children." 
 8.  "Because Husband failed to present competent, substantial evidence that the proposed 
relocation was in the best interest of the parties' two minor children, reversal is required." 
Albanese v. Albanese, 135 So.3d 532 (Fla. 5th DCA 2014) 
 

 

E.  Modification/Enforcement  

 
First District 

TRIAL COURT ABUSED ITS DISCRETION IN MODIFYING THE PARTIES' 
TIMESHARING SCHEDULE ABSENT EVIDENCE DEMONSTRATING A CHANGE 
IN CIRCUMSTANCES OR THAT SUCH MODIFICATION WAS IN THE BEST 
INTERESTS OF THE CHILDREN. 
 
 The parties were married in 1994 and had two children from the marriage.  Prior to any 
formal proceedings, the parties entered into a marital settlement agreement, which was ratified 
by the trial court on February 19, 2009, in the final judgment.  The marital settlement agreement 
contained a timesharing schedule and parenting plan.  When the parties desired to modify the 
marital settlement agreement some ten months later, the parties attended mediation.  Thereafter, 
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the parties entered into a Full Mediation Agreement that modified their original timesharing and 
parenting schedule.  The trial court approved and incorporated the Full Mediation Agreement in 
a final order on January 14, 2011.  Thereafter, the Former Wife, again desiring to modify the 
arrangement, filed a petition for modification as to the timesharing schedule.  The trial court 
denied the petition, claiming a lack of evidence as to the occurrence of a substantial change in 
circumstances. 
 Less than one year later, the Former Wife filed another petition for modification.  The 
trial court held a hearing and entered a temporary order modifying the timesharing schedule on 
December 19, 2013.  The court concluded that there was no final order in place because any 
previous orders of the court did not include "magical words of final judgment of parenting."  At 
the hearing, neither party presented evidence.  The court then found that no permanent 
timesharing existed and proceeded to enter a written order modifying the parties' timesharing 
schedule.  The Former Husband appealed.  The District Court agreed and reversed: 
 1.  "First, the record does not support the trial court's determination that there was no 
final order in place at the time the Former Wife sought modification of the parties' time-sharing 
schedule: The January 14, 2011, order adopting the Full Mediation Agreement is a final order, as 
well as the March 9, 2012, order approving the General Magistrate's Report denying the Former 
Wife's petition to modify." 
 2.  "While an order must contain 'unequivocal language of finality,' an order or judgment 
of a court does not need to contain any particular or 'magic' words to make it final." 
 3.  "Second, the trial court erred by modifying the parties' time-sharing agreement 
without evidence to show a substantial change in circumstances." 
 4.  "It is well settled that a trial court abuses its discretion in modifying a parenting plan 
and time-sharing schedule when the record contains no evidence that such a modification is 
supported by a substantial, material, unanticipated change in circumstances." 
 5.  "Third, the trial court abused its discretion by modifying the time-sharing agreement 
without findings or evidence that a modification is in the best interests of the children." 
 6.  "Instead, the trial court focused only on the interests of the Mother without any 
consideration of the best interests of the children in granting the petition for modification." 
 7.  "Because the trial court abused its discretion by temporarily modifying the parties' 
time-sharing schedule, by disregarding the prior final order and by failing to make proper 
findings, we reverse and remand for proceedings consistent with this opinion." 
Holland v. Holland, 140 So.3d 1155 (Fla. 1st DCA 2014) 
 

Second District 
 

IN MODIFYING CHILD CUSTODY DUE TO A SUBSTANTIAL CHANGE IN 
CIRCUMSTANCES, TRIAL COURT ERRED IN FAILING TO SPECIFY WHAT THE 
SUBSTANTIAL CHANGE IN CIRCUMSTANCES WAS; FURTHER, TRIAL COURT 
FAILED TO MAKE A FINDING THAT SUCH A MODIFICATION WAS IN THE BEST 
INTERESTS OF THE CHILD. 
 
 The Former Husband and Former Wife's marriage was dissolved on December 1, 2008.  
The parties' final judgment stipulated that the parties would share parental responsibility of their 
two minor children.  Further, the Former Wife was to have primary residential responsibility.  On 
March 13, 2012, however, the Former Husband filed a petition for modification.  The Former 
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Husband sought modification of the residential parent and/or supervised time-sharing, claiming a 
substantial change in circumstances.  The Former Husband claimed a substantial change in 
circumstances based on the Former Wife's conduct, including, but not limited to, failing to 
provide a stable and secure environment, lacking financial stability, and being arrested several 
times for domestic violence.   
 On April 13, 2012, the court heard the Former Husband's petition.  The trial court entered 
a temporary order modifying timesharing, which made the Former Husband the primary 
residential parent and gave the Former Wife supervised timesharing.  Upon a final hearing on 
January 17, 2013, the trial court found a substantial change in circumstances and affirmed the 
temporary order.  The Former Wife appealed.  The District Court reversed: 
 1.  "[A] time-sharing schedule may not be modified without a showing of a substantial, 
material, and unanticipated change in circumstances and a determination that the modification is 
in the best interests of the child. §61.13(3)." 
 2.  "Here, the trial court did make a specific finding that there was a substantial change in 
circumstances; however, neither the final order of modification nor the court's oral 
pronouncement specified what that substantial change is." 
 3.  "Furthermore, there is nothing in the record to specifically suggest that the trial court 
considered the best interests of the children.  See §61.13(3)." 
 4.  "Accordingly, we must reverse the trial court's final order of modification and remand 
for reconsideration." 
Griffith v. Griffith, 133 So.3d 1184 (Fla. 2d DCA 2014) 

 
Third District 

TRIAL COURT'S ORDER MODIFYING TIMESHARING PLAN WAS SUPPORTED 
BY COMPETENT SUBSTANTIAL EVIDENCE AND WAS IN THE BEST INTERESTS 
OF THE CHILD; FURTHER, MOTHER FAILED TO RAISE TRIAL COURT'S LACK 
OF SPECIFIC FINDINGS IN MOTION FOR REHEARING. 
 
 The parties' marriage was dissolved in October 2008.  Since the dissolution, the parties 
have engaged in a highly contentious custody battle over the parties' timesharing with the 
children.  Originally, both parties petitioned for modification of the timesharing plan, as the plan 
established a schedule that was unworkable and not in the children's best interests.  The parties 
proceeded to trial, where testimony was presented over a four-day period.  Thereafter, the trial 
court ordered modification that provided the parties with approximately equal timesharing.  This 
modification, however, gave the Father a three-day per month increase over the Mother.  
Additionally, the order failed to determine whether the modification was supported by a 
substantial change in circumstances or in the best interests of the children, as required under 
Wade v. Hirschman, 903 So. 2d 928 (Fla. 2005).  Based on the modification, the Mother filed a 
notice for rehearing in which she failed to raise an objection to the trial court's lack of specific 
findings.   The trial court denied the Mother's motion.  The Mother then appealed.  The District 
Court affirmed in this regard: 
 1.  "We review a trial court's modification of timesharing for an abuse of discretion, and 
we must affirm if the trial court's order is supported by competent substantial evidence." 
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2.  "Although we agree the trial court should have made specific factual findings on the 
two required prongs under Wade, the [M]other has waived this argument by failing to bring it to 
the trial court's attention in her motion for rehearing." 
 3.  "We have also performed our independent review of the record and, despite the form 
of the judgment, it is clear that the trial court considered the evidence presented, and the 
evidence was competent and substantial that there has been a substantial change in circumstances 
and that the modification is in the best interests of the parties' three children." 
Sordo v. Camblin, 130 So.3d 743 (Fla. 3d DCA 2014)  
 

Fourth District 
 

TRIAL COURT ABUSED ITS DISCRETION IN SANCTIONING FORMER WIFE BY 
MODIFYING THE PARTIES' TIME-SHARING AGREEMENT WHERE A LACK OF 
EVIDENCE EXISTED TO ESTABLISH FORMER WIFE FAILED TO COMPLY WITH 
THE TIME-SHARING AGREEMENT AND THERE WAS NO SUBSTANTIAL, 
MATERIAL, AND UNANTICIPATED CHANGE IN CIRCUMSTANCES. 
 
 The Former Husband and the Former Wife were married in 1998 and granted a divorce in 
January 2009.  The parties entered into a marital settlement agreement, which incorporated a 
time-sharing agreement for the parties' two minor children.  The time- sharing agreement called 
for 50/50 timesharing between the parties.  The parties agreed, however, that both could enroll 
the children in extra curricular activities so long as such enrollment did not interfere with the 
other parent's timesharing or either written consent was given by the party whose timesharing 
would be impacted or under Court order.  Further, the time-sharing agreement established that 
the parent exercising timesharing at the time of the extra curricular activity was responsible for 
transporting the children to the activity. The Former Husband filed two separate motions for 
contempt. In his second motion for contempt, filed on April 17, 2012, the Former Husband 
alleged that the Former Wife failed to allow their children to participate in certain extra 
curricular activities, among other allegations.  As such, the Former Husband requested that the 
time-sharing agreement be modified to allow for him to exercise time-sharing with the children 
on Wednesdays and Thursdays overnight in order to insure the children attended their school and 
extra curricular activities.  The trial court agreed. The Former Wife appealed the modification of 
the time-sharing agreement. Concerning the modification of the parties' time-sharing agreement, 
the District Court reversed: 

1.  "Since the court's modification of the parties' time-sharing schedule was a sanction for 
Former Wife's non-compliance with the [MSA], it follows that the sanction is only warranted if 
the evidence showed Former Wife did indeed fail to comply with the [MSA]." 
 2.  "The evidence established that Former Husband enrolled the children in 
extracurricular activities that overlapped with Former Wife's time-sharing.  However, there was 
no evidence that Former Husband ever obtained Former Wife's written consent to enroll the 
children in these activities, thus triggering Former Wife's transportation duties during her 
visitation time." 
 3.  "Accordingly, the evidence did not establish that Former Wife violated the [MSA]." 
 4.  "This is not to say that the court was without the authority to modify the [MSA] absent 
a breach of the agreement.  However, it could not do so absent a showing of 'a substantial, 
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material, and unanticipated change in circumstances and that the modification is in the best 
interest of the child. ' §61.13(3), Fla. Stat. (2012)." 
 5.  "The parties did not present any evidence establishing a substantial, material, and 
unanticipated change in circumstances, and thus the trial court erred in modifying the [MSA]." 
Wilcoxon v. Moller, 132 So.3d 281 (Fla. 4th DCA 2014) 

 
Fifth District 

 
TRIAL COURT ERRED IN BASING ITS DECISION FOR MODIFICATION OF 
PARENTING PLAN ON VOLUNTARINESS WHERE VOLUNTARINESS OF CHANGE 
IS NOT RELEVANT UNDER THE STATUTE; FURTHER, TRIAL COURT ERRED IN 
NOT CONSIDERING THE BEST INTERESTS OF THE CHILD OR WHETHER THE 
CHANGE IN CIRCUMSTANCES WAS MATERIAL. 
 
 The Former Husband and the Former Wife are both police officers.  At the time their 
parenting plan was first drafted, the Former Husband worked the night shift.  Thereafter, the 
Former Husband changed his shift to the day shift.  In working the day shift, the Former 
Husband had greater availability to see and be with the parties' children.  Due to the shift change, 
the Former Husband filed a motion for modification to modify the parenting plan.  Specifically, 
the Former Husband sought to modify the timesharing schedule.  The Former Wife filed a 
motion to dismiss, which the trial court granted.  The Former Husband appealed.  The District 
Court reversed: 
 1.  "In order to modify the time-sharing provisions of a parenting plan, sections 
61.13(2)(c) and (3) require that the modification be in the best interest of the child and be based 
upon a substantial, material, and unanticipated change in circumstances." 
 2.  "The trial court determined that the requested modification was not based on a 
substantial change of circumstances, but there is no competent, substantial evidence in the record 
to support that conclusion." 
 3.  "In addition, the trial court held that the shift change was voluntary, but 
involuntariness of the change is not a requirement under the statute; consequently, the trial court 
erred in basing its decision on that finding." 
 4.  "Furthermore, the trial court never considered the best interest of the child or whether 
the change was material, as required by statute." 
 5.  "Accordingly, we reverse the order under review and remand this case to the trial 
court for a hearing to determine the statutory requirements under section 61.13(2)(c) and (3)." 
Wilks v. Cronin, 138 So.3d 1141 (Fla. 5th DCA 2014) 
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F. Time-Sharing 

 
First District 

TRIAL COURT'S ORDER PERMITTING VISITATION DEEMED VOID, AS THE 
TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO PERMIT 
FORMER HUSBAND TO EXERCISE VISITATION WHERE THE PARTIES' SON 
WAS NO LONGER A MINOR. 
 
 The Former Husband herein filed a corrected second motion for contempt regarding 
visitation.  The motion alleged that the Former Wife was not allowing the Former Husband to 
exercise visitation with the parties' disabled adult son, Alexander, as established in a previous 
order.  The parties' son resides with the Former Wife and her current husband in Washington.  
Based on a 2009 order of the Superior Court of the State of Washington, the Former Wife and 
her current husband are the son's co-guardians.  The Former Husband resides across the country 
in Florida.   
 The trial court determined that the Former Husband's corrected second motion was one of 
enforcement, and ordered that the Former Husband could have one month of visitation with the 
parties' son in Florida.  Further, the trial court informed the Former Wife that she should 
accompany the parties' son or hire someone to do so.  The Former Wife appealed the order, 
claiming that the trial court lacked subject matter jurisdiction to determine visitation, as the 
parties' son is no longer a minor.  The District Court agreed and quashed the trial court's order: 
 1. "In the present case, the trial court had the power to order visitation with 
Alexander only while he was a minor.  See §61.13(2), Fla. Stat. (2004)." 
 2. "The trial court could not exercise that jurisdiction once Alexander reached 
majority.  See Poliak v. Poliak, 235 So. 2d 512, 514 (Fla. 2d DCA 1970)." 
 3. "Indeed, even for the general purposes of the Uniform Child Custody Jurisdiction 
and Enforcement Act, the term 'child' is defined as meaning 'an individual who has not attained 
18 years of age.'  See §61.503(2), Fla. Stat. (2004)." 
 4. "Furthermore, we consider it worthy to emphasize that under the guardianship 
order entered by the State of Washington, Alexander was found not to be incompetent in the area 
of making decisions regarding his social relationships, including (as added and initialed by both 
parties), 'supervised visitation with [his] father.'" 
 5. "In conclusion, because the trial court lacked subject matter jurisdiction to enforce 
the July 9, 2010, order, the order on appeal is void and, for that reason, is hereby quashed." 
Hardman v. Koslowski, 135 So.3d 434 (Fla. 1st DCA 2014) 
 

Second District 

TRIAL COURT ERRED IN ADOPTING TIMESHARING PLAN THAT FAILED TO 
INCLUDE A HOLIDAY SCHEDULE. 
 
 The Former Husband appealed from the trial court's final judgment and order adopting 
the general magistrate's report.  The Former Husband challenged the trial court's adoption of a 
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timesharing schedule, which he claimed was not in the best interests of the children.  The Former 
Husband noted that the timesharing schedule did not include any holiday timesharing.  As to the 
timesharing schedule, the District Court reversed: 
 1.  "It is undisputed that the Former Husband failed to raise this issue in his exceptions to 
the magistrate's report.  Nonetheless, if the errors in the magistrate's report are clear on its face, 
the trial court errs in adopting the report." 

2.  "In light of the fact that the magistrate determined that the parties have a 'contentious 
parenting relationship,' it seems particularly imperative for the magistrate to recommend a 
holiday time-sharing schedule." 
Mills v. Johnson, 147 So.3d 1023 (Fla. 2d DCA 2014) 
 
TRIAL COURT ERRED IN AWARDING THE WIFE OVERNIGHT TIMESHARING 
WITH THE PARTIES' CHILDREN DUE TO THE HUSBAND'S TEMPORARY 
RELOCATION TO VIRGINIA, AS THERE WAS NO INDICATION THAT 
OVERNIGHT TIMESHARING WAS IN THE CHILDREN'S BEST INTERESTS. 
 
 The parties were embroiled in a highly contested divorce.  During the proceedings, the 
Husband enjoyed majority timesharing with the parties' two minor children while the Wife had 
supervised visitation with the children.  At some point during the process, the Husband received 
military orders for an assignment in Virginia.  Upon such orders, the Husband filed a petition for 
temporary relocation with the parties' children.   
 Due to the Husband's lack of notice on his reassignment to Virginia, the hearings on the 
relocation were done only days before the Husband's required move.  Additionally, because of 
the short notice, the experts testifying had not had time to thoroughly evaluate the parties.  The 
experts concurred that the minor children needed further evaluation and therapy.  While the 
experts agreed that the Wife had not exercised her supervised timesharing for some months, the 
experts disagreed as to the source of the children's distress.  The Wife's expert claimed she had 
not noticed any indication of physical abuse by the Wife and opined that such distress may be 
based on the Husband's alienation.  The Husband's expert, however, alleged that the trauma 
stemmed from the Wife's physical abuse.   
 In ruling, the trial court noted that neither party had adequately proven their accusations 
of abuse or alienation.  The trial court, however, proceeded to grant the Husband's petition based 
on the evidence presented.  In awarding the Husband temporary majority timesharing, the court 
also provided for daily phone calls between the Wife and the children as well as timesharing with 
the Wife and the children one weekend per month.  Said timesharing was to be supervised by the 
Wife's mother at her home in Orlando.  The Husband appealed the timesharing.  The District 
Court agreed and reversed: 
 1.  "Section 61.13(3), Florida Statutes (2013), provides that the primary consideration in 
establishing a time-sharing schedule shall be the best interests of the children." 
 2.  "The record does not contain any evidence that the monthly overnight visits with the 
Wife are in the children's best interests.  In fact, the record contains evidence that the children 
exhibited fear of the Wife, they had not seen the Wife in months, and prior supervised visits with 
her were difficult and generally unsuccessful." 
 3.  "It appears that the children were traumatized, and there is no evidence to suggest that 
the children could endure supervised timesharing at the Grandmother's home for an entire 
weekend." 
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 4.  "Furthermore, there was no evidence as to the Grandmother's ability or desire to 
supervise the overnight time-sharing at her home." 
Vazquez v. Vazquez-Robelledo, 150 So.3d 855 (Fla. 2d DCA 2014) 
 

Third District 

TRIAL COURT DID NOT ERR IN CREATING PARENTING PLAN FOR 
PHYSICALLY CHALLENGED CHILD ABSENT EXPERT TESTIMONY. 
 
 The parties herein have one son, T.S., born August 4, 2009.  The Mother and Father 
never married, but there was no doubt that the Father is T.S.'s biological father.  The Mother, the 
Father, and the child have all been deaf since birth.  The parties entered into a temporary and 
partial mediated settlement agreement on March 9, 2012.  The agreement provided for shared 
parental responsibility as well as a temporary time-sharing schedule.  The agreement, however, 
reserved as to the issues of where the child would attend school, the permanent timesharing 
arrangement, child support, and uncovered medical expenses for the trial court to determine.   
 The trial lasted for two days.  The Father testified that he would like the child to attend 
the Florida School for the Deaf and the Blind ("FSDB").  The school is located in St. Augustine, 
Florida, where the Father resides.  The Father further testified that he was unaware whether the 
child was currently in school, as the Mother failed to keep the Father informed.  The Mother 
testified that she had enrolled the child in a school in Broward County, which had both deaf and 
hearing students.  Upon the conclusion of the first day of trial, the trial judge determined he 
could not make a proper decision and wished to appoint a guardian ad litem.   
 When the trial continued on June 5, 2013, the Father again testified as to the child 
attending FSDB and his concern that the child was not learning enough sign language.  The 
Father had several witnesses testify, including a parent of a student at FSDB.  The Mother 
testified that the child now attends a school in Pompano Beach, which has programs for deaf 
children.  The Mother stated that the school has interpreters for the child for part of the day and 
that the school is teaching sign language.  She further claimed that the child knows his ABCs, 
numbers one through ten, and is able to sign his name.  Additionally, she works with the child at 
home to help him with sign language. 

The trial court applied the factors set forth in section 61.13(3) and determined it was in 
the child's best interests to live with the Father to attend FSDB.  The court ordered the child to 
live with the Father during the majority of the school year and with the Mother during the 
majority of the summer.  The Mother appealed the trial court's creation of a parenting plan absent 
hearing any expert testimony.  The District Court affirmed: 
 1.  "Turning to the second issue… the Mother also argues that the trial court committed 
reversible error in creating a parenting plan for a physically-challenged child without considering 
expert testimony." 
 2.  "The court did not rely upon the fact that no expert testimony had been presented, and 
nowhere does [the case relied upon by the Mother] state that when a child has a physical 
condition affecting educational issues a trial court must consider expert testimony in making a 
determination of that child's best interests." 
 3.  "Here, the trial court's order was supported by competent substantial evidence." 
 4.  "The Florida Legislature may wish to amend section 61.401, Florida Statutes (2013), 
to require the appointment of a guardian ad litem in such unique circumstances as the one 
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presented here.  Until then, given the clear language of the statute, we cannot find that the trial 
court abused its discretion in failing to appoint a guardian ad litem where not required by section 
61.401." 
Turnier v. Stockman, 139 So.3d 397 (Fla. 3d DCA 2014) 
 

Fourth District 

TRIAL COURT ERRED IN GIVING CHILDREN EXCLUSIVE RESIDENCE OF THE 
MARITAL HOME WHILE PERMITTING PARTIES TO ALTERNATE LIVING IN 
HOME EVERY TWO WEEKS, AS TRIAL COURT MADE NO FINDING AS TO THE 
BEST INTERESTS OF THE CHILDREN. 
 
 The parties to this proceeding were first divorced in October of 1991 but later remarried 
in October 1994.  The parties had four children, three of which are still minors.  Ultimately, the 
court determined an equitable distribution scheme and ruled that the Wife was entitled to 
durational alimony and child support.  The trial court also awarded the children exclusive use 
and possession of the marital home while permitting the parties to alternate residing every two 
weeks in the home.  The Wife appealed.  As to the exclusive use and possession of the marital 
home, the District Court reversed: 
 1.  "First, in awarding the four children exclusive use and possession of the marital home, 
with the parents rotating in at two week intervals, the trial court's decision made no mention of 
'the best interests of the children' with respect to this ruling." 
 2.  "This is a required factor for the court to consider when determining parental 
responsibility and distribution of assets." 
Julia v. Julia, 146 So.3d 516 (Fla. 4th DCA 2014) 
 
CUSTODY JUDGMENT DENYING TIME-SHARING WAS DEFICIENT WHERE 
TRIAL COURT FAILED TO STATE STEPS HUSBAND MUST TAKE IN ORDER TO 
ESTABLISH TIMESHARING WITH THE MINOR CHILD; FURTHER, TRIAL 
COURT'S DENIAL OF VISITATION TO HUSBAND WAS NOT REQUESTED BY 
WIFE. 
 

In her petition for dissolution of marriage, the Wife sought sole custody of the parties' 
child and requested that the Husband have only supervised visits due to a concern of emotional 
and physical abuse.  The Husband filed a counter-petition in which he also sought sole custody 
of the child.  During a hearing, at which the Husband failed to appear, the Wife testified that the 
Husband had not been to Florida in over five years.  Further, the Husband did not know anything 
about the child's school, teachers, activities, or medical history.  Upon this testimony, the 
magistrate recommended the Wife have 100% of the timesharing with the child.  The magistrate 
determined that the Husband did not know the child and the child did not know the Husband.  
The trial court then entered an amended final judgment of marriage in which it adopted the 
magistrate's recommendations.  The Husband appealed.  The District Court reversed: 

1.  "[W]hen the court exercises its discretion to restrict or deny visitation, it must clearly 
set forth the steps the parent must take in order to reestablish time-sharing with the children.  
Essentially, the court must give the parent the key to reconnecting with his or her children.  An 
order that does not set forth the specific steps a parent must take to reestablish time-sharing, thus 



 147 

depriving the parent of that key, is deficient because it prevents the parent from knowing what is 
expected and prevents any successor judge from monitoring the parent's progress." 

2.  "Here, the trial court's reason for not awarding the Husband any timesharing was 
because the child and the Husband do not know each other.  However, by denying the Husband 
any timesharing, the child and the Husband will never have the opportunity to know each other." 

3.  "Finally, by denying the [H]usband any visitation, the court erroneously awarded the 
[W]ife relief that she did not request…. In her petition, the Wife sought primary residential 
custody of the child and requested that the Husband be allowed supervised visitation.  She did 
not request that the Husband be denied any timesharing with the child, only primary residential 
custody of the child." 
 4.  "Accordingly, we reverse and remand for the trial court to make a determination, after 
a hearing if necessary, whether allowing the Husband to exercise timesharing would be 
detrimental to the welfare of the child." 
Davis v. Lopez-Davis, 39 FLW D725 (Fla. 4th DCA 2014) 
 
TRIAL COURT ABUSED ITS DISCRETION IN DENYING HUSBAND TIMESHARING 
WITH MINOR CHILD BASED SOLELY ON HUSBAND AND MINOR CHILD NOT 
KNOWING ONE ANOTHER, AS THERE WAS NO INDICATION AWARD OF 
TIMESHARING WOULD BE DETRIMENTAL TO CHILD. 
 

In her petition for dissolution of marriage, the Wife sought sole custody of the parties' 
child and requested that the Husband have only supervised visits due to a concern of emotional 
and physical abuse.  The Husband filed a counter-petition in which he also sought sole custody 
of the child.  During a hearing, at which the Husband failed to appear, the Wife testified that the 
Husband had not been to Florida in over five years.  Further, the Husband did not know anything 
about the child's school, teachers, activities, or medical history.  Upon this testimony, the 
magistrate recommended the Wife have 100% of the timesharing with the child.  The magistrate 
determined that the Husband did not know the child and the child did not know the Husband.  
The trial court then entered an amended final judgment of marriage in which it adopted the 
magistrate's recommendations.  The Husband appealed.  The District Court reversed: 

1.  "The legislature determined that 'it is the public policy of this state that each minor 
child has frequent and continuing contact with both parents after…the marriage of the parties is 
dissolved.'" 
 2.  "The privilege of visiting the minor children of the parties to a divorce proceeding 
should never be denied either parent so long as he or she conducts himself or herself, while in the 
presence of such children, in a manner which will not adversely affect the morals or welfare of 
such progeny." 
 3.  "A parent has a 'constitutionally protected inherent right to a meaningful relationship 
with his [or her] children.'" 
 4.  "In the present case, the trial court abused its discretion in denying the Husband any 
timesharing with the child because the evidence did not establish that denying the Husband 
timesharing was necessary to protect the child's welfare." 
 5.  "Restriction of visitation is generally disfavored, unless the restriction is necessary to 
protect the welfare of the child."   
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 6.  "The Husband's absence from Florida, and the fact that the Husband and child do not 
know each other, does not establish that it would be detrimental or harmful for the Husband to 
spend time with the child." 
Davis v. Lopez-Davis, 39 FLW D725 (Fla. 4th DCA 2014) 

TRIAL COURT ABUSED ITS DISCRETION BY REQUIRING A ROTATING 
TIMESHARING SCHEDULE BETWEEN MOTHER AND FATHER WHERE CHILD 
ALTERNATED BETWEEN PARTIES' HOMES EVERY TWO MONTHS, AS NEITHER 
MOTHER NOR FATHER SOUGHT SUCH A TIMESHARING SCHEDULE AND 
RULING THEREFORE VIOLATED DUE PROCESS. 
 
 The parties were married in November of 2009, and had one child during the course of 
the marriage.  Throughout the marriage, the Former Husband commuted from the parties' home 
in Lake Worth to his work in Bahia Honda Key.  Upon the parties' separation in 2010, however, 
the Former Husband moved to Bahia Honda.  The minor child then commenced spending three 
overnights with the Former Husband in Bahia Honda and four overnights with the Former Wife 
in Lake Worth. 
 When the parties proceeded to trial, the Former Wife requested that the court use the 
Model Parental Timesharing Schedule, based on parties residing more than 45 miles apart.  Per 
the Model Parental Timesharing Schedule, the minor child was to live primarily with one parent 
during the week while spending every other weekend with the secondary residential parent.  The 
Former Husband, however, desired for the parties to continue their existing timesharing 
arrangement.  The Former Husband further suggested that upon the child beginning kindergarten, 
whether in Bahia Honda or Lake Worth, the secondary residential parent would move within 50 
miles of the primary residential parent. 
 The trial court entered the final judgment, which required the child to spend two months 
with each parent.  When the child resided with one parent, the non-residential parent was to have 
weekly daytime visitation with the minor child.  Based on the final judgment, the Former 
Husband and the Former Wife filed motions for rehearing to decide which party would be the 
primary residential parent upon the child entering kindergarten.  The Former Wife further 
challenged the two months rotating timesharing schedule implemented by the trial court, instead 
of the Model Parental Timesharing Schedule.   
 The trial court denied the Former Wife's motion but granted the Former Husband's and 
designated the Former Husband as the primary residential parent once the child began 
kindergarten.  The trial court also set the Model Parental Timesharing Plan to commence once 
the child began kindergarten.  The Former Wife appealed the timesharing schedule.  The District 
Court agreed and reversed: 
 1.  "Under Florida Law a trial court may not order an annual, rotating time-sharing where 
neither parent requested such a plan in the pleadings, nor argued for the plan at the final 
hearing." 

2.  "In this case, both parties agree that neither one of them requested the two-month 
rotating schedule in their pleadings or at any time during the trial.  They both lacked notice that 
the trial court would consider such an arrangement." 
 3.  "Similar to [an earlier case], the first time that a two-month rotating schedule was 
mentioned was at the end of the trial, when the court expressed concerns about the child 
traveling back and forth over 400 miles several times a month." 
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 4.  "To address those concerns, the court stated that it would be considering longer 
periods of time with each parent—such as blocks of months.  Neither party had the opportunity 
to present evidence or arguments as to whether this arrangement was in the best interest of the 
child." 
 5.  "Because the two-month rotating timesharing plan established by the trial court was 
such a significant departure from the timesharing schedule requested by the parties in their 
pleadings and at trial, we agree that the trial court erred in ordering it." 
 6.  "The Wife's due process rights were violated because she was not given notice that the 
trial court would consider the two-month rotating schedule and was not given the opportunity to 
present evidence on the issue." 
Krift v. Obenour, 39 FLW D2296 (Fla. 4th DCA 2014) 
 

Fifth District 

TRIAL COURT ERRED IN PERMITTING FATHER TO HAVE VISITATION WITH 
THE PARTIES' CHILDREN IN A NON-SIGNATORY HAGUE CONVENTION 
COUNTRY WHERE FATHER HAD BEEN CONVICTED OF MISDEMEANOR 
BATTERY ON THE MOTHER AND THREATENED TO KIDNAP THE CHILDREN. 
 
 The Father herein was deported to Jamaica based on his convictions for batteries 
(previously sexual battery and aggravated battery with a deadly weapon) on the Mother.  In 
addition to the domestic violence, the Father had also threatened numerous times to kidnap the 
parties' two children.  In granting the Father visitation, the trial court required the Father to post a 
$50,000 bond per child prior to each visit to serve as a deterrent from kidnapping the children.  
The bond amount also served to give the Mother sufficient funds to retrieve the children in the 
event said kidnapping occurred.  The Mother appealed the trial court's final judgment of 
dissolution of marriage, alleging that the time-sharing in Jamaica was not in the children's best 
interests nor was it based on competent, substantial evidence.  The District Court reversed: 
 1.  "First, although the court considered the best interests factors in section 61.13(3), 
Florida Statutes, it appears to have overlooked section 61.13(2)(c)(2), Florida Statutes, which 
creates a presumption of detriment to the children when the parent seeking a parenting plan and 
time-sharing has been convicted of misdemeanor battery involving domestic violence." 
 2.  "Given the fact that Jamaica is not a signatory to the Hague Convention, there is no 
evidence suggesting that the [M]other would be able to gain return of the children from Jamaica 
through legal process, no matter how much money was available to her from a bond." 
 3.  "Nor would the evidence support a finding that the bond, standing alone, could deter a 
potential kidnapping given the [F]ather's demonstrated disregard for the law and repeated threats 
to take the children from the [M]other." 
 4.  "For these reasons, we reverse that portion of the final judgment authorizing 
transportation of the children to Jamaica for visitation with the [F]ather, and remand for further 
proceedings regarding visitation." 
Matura v. Griffith, 135 So.3d 377 (Fla. 5th DCA 2014) 
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TRIAL COURT ERRED IN ADOPTING CHILDREN'S PREFERENCE FOR TIME-
SHARING AND THEREBY ABDICATING TO THE DESIRES OF THE CHILDREN. 
 
 The Former Husband appealed from the trial court's final judgment regarding the court's  
determination of timesharing.  The parties had two children born of the marriage, one of whom 
was a minor who would reach majority shortly after the proceedings below.  The Former 
Husband and the Former Wife allowed the trial court to meet with the children to better 
understand the children's preferences as to a timesharing plan.  As to the timesharing, the District 
Court reversed: 
 1.  "No ruling on time-sharing was going to repair the strained relationship between 
Former Husband and his daughters." 
 2.  "However, the trial court's admitted abdication to the desires of the children 
constitutes reversible error." 
Orizondo v. Orizondo, 146 So.3d 151 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN PREDICATING FORMER HUSBAND'S TIMESHARING 
ON FORMER HUSBAND'S PAYMENT FOR PSYCHOLOGICAL EVALUATION AS 
WELL AS COUNSELING FOR THE PARTIES' CHILDREN WHERE TRIAL COURT 
DID NOT DETERMINE WHETHER EVALUATION WAS IN BEST INTERESTS OF 
CHILDREN OR FORMER HUSBAND'S ABILITY TO PAY. 
 
 The Former Husband challenged the parties' final judgment of dissolution of marriage in 
which the trial court created a timesharing schedule for the parties and the children.  However, 
the trial court ordered that before the commencement of said schedule, the parties and the 
children were to partake in a psychological evaluation.  The court also mandated that the Former 
Husband pay for the evaluation.  The Former Husband appealed.  The District Court reversed: 
 1.  "As to the first issue, the trial court formulated a time-sharing plan regarding the 
children and ruled that before it was to be implemented, 'the parties and the children shall 
participate in an evaluation by a psychologist or other licensed mental health professional agreed 
upon by the parties.'" 
 2.  "The court further ruled that Former Husband would have to pay the costs of the 
evaluation.  However, the trial court made no findings that the evaluation is in the best interests 
of the children and that Former Husband has the ability to pay for the evaluation." 
 3. "Accordingly, we reverse that part of the Final Judgment and remand this case to the 
trial court to determine whether the evaluation is in the best interests of the children and whether 
Former Husband has the ability to pay for it."   
Brummer v. Brummer, 39 FLW D2570 (Fla. 5th DCA 2014) 
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G. Miscellaneous  

 
First District 

FINAL JUDGMENT MANDATING FORMER WIFE ASSUME FINANCIAL 
RESPONSIBILITY FOR MISSED/ CANCELED APPOINTMENTS REQUIRED IN 
PARTIES' PARENTING PLAN IMPROPER, AS SUCH AN ORDER AMOUNTED TO 
FORMER WIFE BEING PROSPECTIVELY SANCTIONED WITHOUT 
OPPORTUNITY TO BE HEARD. 
 
 The Former Wife challenges the parties' amended final judgment of dissolution of 
marriage.  In this instance, the Former Wife disputes the finding that she pay for any missed 
and/or canceled appointments, which she was required to participate in per the parties' parenting 
plan.  Regarding the payment of such appointments, the District Court reversed: 
 1.  "We reverse the portion of the order making the Former Wife responsible for the full 
cost of missed or canceled appointments required under the parenting plan." 
 2.  "In context of the remainder of the order, this directive operates as an automatic, 
prospective sanction without an opportunity to be heard as to whether any missed or canceled 
appointments are the result of the Former Wife's intentional failure to obey a court order, which 
is improper."   
Assimenios v. Assimenios, 39 FLW D2598 (Fla. 1st DCA 2014) 
 

Second District 

Third District 

IN PREPARING PARENTING PLAN, TRIAL COURT DID NOT ABUSE ITS 
DISCRETION IN FAILING TO APPOINT A GUARDIAN AD LITEM DESPITE THE 
COURT'S EARLIER ACKNOWLEDGMENT OF A NEED FOR ONE. 
 
 The parties herein have one son, T.S., born August 4, 2009.  The Mother and Father 
never married, but there was no doubt that the Father is T.S.'s biological father.  The Mother, the 
Father, and the child have all been deaf since birth.  The parties entered into a temporary and 
partial mediated settlement agreement on March 9, 2012.  The agreement provided for shared 
parental responsibility as well as a temporary time-sharing schedule.  The agreement, however, 
reserved as to the issues of where the child would attend school, the permanent timesharing 
arrangement, child support, and uncovered medical expenses for the trial court to determine.   
 The trial lasted for two days.  The Father testified that he would like the child to attend 
the Florida School for the Deaf and the Blind ("FSDB").  The school is located in St. Augustine, 
Florida, where the Father resides.  The Father further testified that he was unaware whether the 
child was currently in school, as the Mother failed to keep the Father informed.  The Mother 
testified that she had enrolled the child in a school in Broward County, which had both deaf and 
hearing students.  Upon the conclusion of the first day of trial, the trial judge determined he 
could not make a proper decision and wished to appoint a guardian ad litem.   
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 When the trial continued on June 5, 2013, the Father again testified as to the child 
attending FSDB and his concern that the child was not learning enough sign language.  The 
Father had several witnesses testify, including a parent of a student at FSDB.  The Mother 
testified that the child now attends a school in Pompano Beach, which has programs for deaf 
children.  The Mother stated that the school has interpreters for the child for part of the day and 
that the school is teaching sign language.  She further claimed that the child knows his ABCs, 
numbers one through ten, and is able to sign his name.  Additionally, she works with the child at 
home to help him with sign language.    
 The trial court applied the factors set forth in section 61.13(3) and determined it was in 
the child's best interests to live with the Father to attend FSDB.  The court ordered the child to 
live with the Father during the majority of the school year and with the Mother during the 
majority of the summer.  The judge also noted that while he looked for a guardian ad litem who 
could sign or had knowledge as to the deaf community, he was unable to locate one.  The Mother 
appealed the court's failure to provide a guardian as litem.  The District Court affirmed: 
 1.  "The Mother can cite to no case standing for the proposition that, in the absence of a 
statutory requirement, once a trial judge states that he or she 'needs' a Guardian it is reversible 
error to fail to appoint one." 
 2.  "Instead, the issue is analogous to that of an interlocutory ruling which, it is well 
established, a trial court has discretion to modify or reverse at any time before the final 
judgment." 
 3.  "Equally important, the record reflects that the Mother never filed a motion to appoint 
a Guardian.  At the beginning of the second day of trial, June 5, 2013, the Mother did not object 
to the fact that a Guardian had not been appointed, and proceeded to present her case.  We find 
this insufficient to preserve the issue." 
 4.  "We conclude that the trial court was not required to appoint a Guardian in the 
proceeding below.  Moreover, by failing to move for the appointment of a Guardian or object 
below, the Mother waived the issue of whether the trial court abused its discretion in failing to do 
so." 
Turnier v. Stockman, 138 So.3d 397 (Fla. 3d DCA 2014) 
 

Fourth District 

TRIAL COURT'S ORDER REQUIRING FORMER WIFE TO REMAIN IN THERAPY 
UNTIL SHE CONVINCED PARTIES' CHILDREN TO ENJOY A LOVING 
RELATIONSHIP WITH THE FORMER HUSBAND WAS OVERLY VAGUE AND 
EXPANSIVE. 
 
 The parties to this proceeding were granted a divorce in 2011.  In the parties' final 
judgment, the parties were to engage in shared parental responsibility with their three minor 
children.  A mere month after the entry of the final judgment, however, the Former Husband 
moved for contempt.  The Former Husband alleged that the Former Wife was consciously 
prohibiting the children from having a positive relationship with him.  In support thereof, the 
Former Husband claimed that the Former Wife had told the children details of the parties' 
divorce, disparaged the Former Husband in front of the children, and inhibited the Former 
Husband's timesharing with the children.  In the Former Husband's motion, he requested that the 
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court provide for makeup timesharing, mandate that the Former Wife participate in counseling, 
and require the Former Wife to pay for the children's therapy. 
 Before a hearing on the Former Husband's motion, the court provided a reunification 
therapist for the family as well as a psychologist to conduct a social investigation.  Additionally, 
along with motions filed by the parties, the middle child refused to see the Former Husband.  The 
Former Husband then filed a supplemental motion for contempt, alleging the Former Wife 
continued to violate the parties' parenting plan.   
 The trial court held a hearing on the motions for contempt.  Upon testimony by the 
parties and the psychologist, the court determined that the Former Wife was in contempt of the 
parties' final judgment.  Further, the trial court ordered the parties' middle child to participate in a 
wilderness program in the summer as well as ordered the Former Wife to participate in therapy.  
Moreover, the Former Wife was responsible for paying the psychologist's fees, one half of the 
reunification therapist's fees, and the Former Husband's attorney's fees.  The court, however, did 
not award the Former Husband financial compensation to atone for his lack of visitation with the 
children.  The Former Wife then appealed.  As to the therapy, the District Court reversed: 
 1.  "The foregoing provision requiring therapy until the Former Wife can convince her 
children that she desires them to have a loving relationship with their Father is not a purge 
provision." 
 2.  "The trial court could impose a sanction under section 61.13(4)(c)7., Florida Statutes 
(2012), which permits the trial court to 'impose any other reasonable sanction as a result of 
noncompliance' with the time-sharing portion of the parenting plan.  We are hard-pressed, 
however, to classify therapy as a 'sanction.'" 
 3.  "The statute does give the court the authority to 'make specific orders regarding the 
parenting plan and time-sharing schedule as such orders relate to the circumstances of the parties 
and the nature of the case and are equitable…' §61.13(5), Fla. Stat. (2012).  This provision, 
however, has never been interpreted to give authority to order the parents into therapy." 
 4.  "Nevertheless, the Former Wife does not challenge the authority of the trial court to 
order counseling.  She claims instead that the counseling provision conditions the duration of 
therapy on 'vague, ambiguous and potentially insurmountable goals.'" 
 5.  "We agree that the provision is vague and is much too broad to be enforced…. 
Therefore, we reverse the order to the extent it requires the Former Wife to submit to therapy 
under the conditions set forth in the order." 
Ford v. Ford, 39 FLW D2463 (Fla. 4th DCA 2014) 
  

Fifth District 
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VII.  EQUITABLE DISTRIBUTION 

 

A.  Marital vs. Non-Marital Assets/Liabilities 

 
First District 

TRIAL COURT ERRED IN DETERMINING CAMPER PURCHASED PRIOR TO 
DISSOLUTION OF MARRIAGE WAS A NON-MARITAL ASSET, AS THE PROPER 
DATE FOR DETERMINING THE MARITAL ASSET CUT OFF WAS WHEN THE 
FORMER WIFE FILED HER PETITION FOR DISSOLUTION OF MARRIAGE. 
 
 The parties in this proceeding separated sometime early in September of 2010.  Upon 
separation, the parties did not enter into any kind of separation agreement.  Within the first week 
of the separation, however, the Former Husband purchased a 25-foot pull-behind camper.  In 
July 2011, nearly a year after the parties separated, the Former Wife filed a petition for 
dissolution of marriage.  In the final judgment, for purposes of equitable distribution, the trial 
court determined that the camper was not a marital asset.  The trial court based its determination 
on the fact that the camper was acquired after the separation.  The Former Wife appealed the trial 
court's determination that the camper was a non-marital asset.  In this respect, the District Court 
reversed: 
 1.  "Here, there is no evidence that the parties executed a valid separation agreement, 
either orally or in writing.  Therefore, the date the Former Wife filed her petition for dissolution 
of marriage, July 26, 2011, would be the cut-off date used to determine whether assets were 
marital or non-marital." 
 2.  "Both parties testified that the Former Husband purchased the pull-behind camper the 
week that he moved out of the marital residence, which was in early September 2010." 
 3.  "Because the camper was unquestionably acquired by the Former Husband before the 
petition for dissolution was filed, it should have been classified as a marital asset subject to 
equitable distribution." 
Broadway v. Broadway, 132 So.3d 953 (Fla. 1st DCA 2014) 
 
TRIAL COURT ABUSED ITS DISCRETION IN CONSIDERING FURNITURE 
PURCHASED BY HUSBAND PRIOR TO MARRIAGE A MARITAL ASSET. 
 
 The Husband appealed from the trial court's determination of equitable distribution and 
the Wife cross-appealed as to the trial court's consideration of furniture that the Husband 
purchased prior to the marriage in the equitable distribution award.  As to the furniture, the 
District Court reversed:  "The trial court abused its discretion by including within the equitable 
distribution scheme certain furniture that belonged to the Husband before the marriage, which 
the Wife does not dispute." 
Ballard v. Ballard, 39 FLW D1670 (Fla. 1st DCA 2014) 
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TRIAL COURT ABUSED ITS DISCRETION WHEN IT CONSIDERED DIMINISHED 
CREDIT UNION ACCOUNT AS A MARITAL ASSET, AS THERE WAS NO 
EVIDENCE THAT HUSBAND USED THE FUNDS FROM THE ACCOUNT 
INAPPROPRIATELY; FURTHER, HUSBAND STIPULATED THAT NO MONEY 
REMAINED IN THE ACCOUNT. 
 
 The Husband appealed the trial court's equitable distribution scheme and the Wife cross-
appealed.  Specifically, the parties challenged the trial court's decision to include $42,012 from 
an Eglin Federal Credit Union account in its equitable distribution award.  The Husband 
previously testified that he had used $20,000 from the account to pay his attorney.  In the parties' 
final judgment, the trial court noted that the Husband claimed there was no more money in the 
account.  Regarding the credit union account, the District Court reversed: 
 1.  "Sums that have been diminished during dissolution proceedings for purposes 
reasonably related to the marriage, such as attorney's fees for dissolution, should not be included 
in an equitable distribution scheme unless there is evidence that one spouse intentionally 
dissipated the asset for his or her own benefit and for a purpose unrelated to the marriage." 

2.  "In that event, the trial court must make a specific finding of intentional misconduct." 
Ballard v. Ballard, 39 FLW D1670 (Fla. 1st DCA 2014) 
 
TRIAL COURT ERRED IN FAILING TO INCLUDE AMOUNTS PARTIES USED TO 
PAY MORTGAGE AS PART OF EQUITABLE DISTRIBUTION, AS THE INCREASE 
IN VALUE OF THE HOME SHOULD HAVE BEEN CONSIDERED A MARITAL 
ASSET. 
 
 The Husband appealed and the Wife cross-appealed from the trial court's decision to 
exclude the monies that the parties expended to pay down the mortgage on the home as a marital 
asset.  As to the funds used towards the mortgage, the District Court reversed: 
 1.  "When marital assets are used during the marriage to reduce the mortgage on non-
marital property, the increase in equity is a marital asset subject to equitable distribution."   
 2.  "The decision in Kaaa did not affect this general rule, and, in fact, it left undisturbed a 
holding from the lower court based on this general rule.  The only question at issue in Kaaa was 
whether passive appreciation in the value of non-marital property by market forces alone 
constitutes a marital asset subject to distribution, and the court concluded that it does." 
 3.  "The supreme court in Kaaa agreed with this court in Stevens and reversed the Second 
District's decision in Kaaa.  Neither the Second District nor the supreme court in Kaaa disturbed 
the trial court's determination that the increase in equity resulting from paying down the 
mortgage with marital funds constitutes a marital asset subject to equitable distribution." 
Ballard v. Ballard, 39 FLW D1670 (Fla. 1st DCA 2014) 
 
TRIAL COURT ERRED IN RULING FUNDS RECEIVED BY FORMER HUSBAND 
FROM NON-MARITAL JOINT VENTURE THAT WERE DEPOSITED INTO 
FORMER HUSBAND'S CHECKING ACCOUNT WERE MARITAL FUNDS FOR 
PURPOSES OF EQUITABLE DISTRIBUTION. 
 
 The Former Husband appealed the trial court's determination that $250,000 he received 
from a non-marital joint venture and deposited into his checking account was marital property 



 156 

for purposes of equitable distribution.  As to the funds, the District Court agreed and reversed:  
"In this dissolution action, we agree with the Former Husband that the trial court erred in 
determining that $250,000 of the distribution he received from a non-marital joint venture and 
transferred into his checking account was subject to equitable distribution; competent substantial 
evidence does not support the trial court's finding that those funds were treated, used, or relied on 
by the parties as a marital asset." 
McMullen v. McMullen, 148 So.3d 830 (Fla. 1st DCA 2014) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN PROVIDING FORMER WIFE 
WITH PORTION OF FORMER HUSBAND'S NON-MARITAL JOINT VENTURE 
FUNDS WHERE PORTION DISTRIBUTED WAS DUE TO ENHANCEMENT DURING 
PARTIES' MARRIAGE. 
 
 The Former Husband appealed, contending that the trial court abused its discretion by 
awarding the Former Wife a portion of the Former Husband's non-marital joint venture funds.  
As to the equitable distribution, the District Court affirmed:  "[A]s to the remainder of the 
equitable distribution award, we disagree with the Former Husband; competent substantial 
evidence supports the trial court's findings that the Former Husband's marital efforts and 
contributions enhanced the value of the non-marital joint venture and the court did not abuse its 
discretion in determining the amount of the enhancement to which the Former Wife was 
entitled."   
McMullen v. McMullen, 148 So.3d 830 (Fla. 1st DCA 2014) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN CONSIDERING FORMER 
HUSBAND'S BONUS CHECKS FROM EMPLOYER AS PART OF THE PARTIES' 
MARITAL PROPERTY. 
 
 The Former Husband appealed, contending that the trial court abused its discretion when 
it considered two bonus checks he received from his employer as marital property subject to 
equitable distribution.  Regarding the equitable distribution, the District Court affirmed: 
 1.  "The issues concern the inclusion of two bonus checks of $17,000 and $29,000, 
respectively, which he received while he worked at Regions Bank." 
 2.  "He essentially claims those funds were depleted by the time of the final hearing on 
the divorce petition, because he used it to pay, among other things, the mortgage, child support, 
alimony, and so on." 
 3.  "But his Former Wife was able to show that not only did he not list the amounts on his 
amended financial affidavits, he also ceased making any mortgage payments on the residence at 
least a year before receiving those checks, and stopped making child support and alimony 
payments thereafter." 
 4.  "Additionally, at the time he received those bonus checks, he was earning $143,989.88 
in salary from Regions Bank, from which he could have paid his financial obligations to his 
family." 
 5.  "Thus, the trial court had sufficient evidence from which to conclude that the check 
amounts should be included in the marital estate."  
Byers v. Byers, 149 So.3d 161 (Fla. 1st DCA 2014) 
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TRIAL COURT ABUSED ITS DISCRETION IN INCORPORATING DISSIPATED 
MARITAL MONEY FROM RETIREMENT ACCOUNT IN PARTIES' EQUITABLE 
DISTRIBUTION, AS HUSBAND DID NOT USE FUNDS FOR IMPROPER PURPOSE 
BUT RATHER FOR PAYMENT OF MARITAL EXPENDITURES DURING 
DISSOLUTION PROCEEDINGS. 
 
 The parties to this action were married in 2000 and commenced dissolution proceedings 
in 2011.  In determining equitable distribution, the court noted that the parties had two marital 
retirement accounts, with a total value of $23,187.07.  During the proceedings, the Husband used 
aforementioned retirement funds to pay living expenses, temporary alimony, and the parties' 
health insurance premiums.  In apportioning the parties' property, the trial court awarded the 
Wife her half of the marital retirement accounts, totaling $11,593.54.  The court did so, however, 
without making a finding that the Husband had dissipated the marital funds through misconduct.  
The Husband then appealed the distribution of the retirement funds.  The District Court agreed 
and reversed: 
 1.  "As a general proposition, it is error to include assets in an equitable distribution 
scheme that have been diminished or dissipated during the dissolution proceedings." 
 2.  "However, an exception to this general proposition exists when misconduct during the 
dissolution proceedings results in the dissipation of a marital asset.  In that case, the misconduct 
may serve as a basis for assigning the dissipated asset to the spending spouse when calculating 
equitable distribution." 
 3.  "In [an earlier case], this court held:  '[I]n order to determine that a spouse has 
dissipated marital assets, the trial court must make 'a specific finding of intentional misconduct 
based on evidence showing that the marital funds were used for one party's 'own benefit and for a 
purpose unrelated to the marriage as a time when the marriage is undergoing an irreconcilable 
breakdown.'''  

4.   "Here, the trial court did not find any misconduct on the part of the Husband in the 
dissipation of these two assets." 

5.  "The uncontradicted evidence shows that the dissipated funds were used to pay marital 
expenses while the dissolution was pending, including temporary support for the Wife, and 
because there is no evidence that the Husband engaged in misconduct in using these funds, the 
trial court abused its discretion in including these dissipated funds in the equitable distribution 
scheme." 
Winder v. Winder, 39 FLW D2587 (Fla. 1st DCA 2014) 
 

Second District 

TRIAL COURT ERRED IN DETERMINING THAT DAUGHTER'S COLLEGE 
EXPENSES WERE NON-MARITAL DEBT ATTRIBUTABLE SOLELY TO THE 
HUSBAND, AS THE EXPENSES WERE INCURRED PRIOR TO FILING THE 
PETITION FOR DISSOLUTION OF MARRIAGE; FURTHER, SUCH ACTIONS BY 
THE HUSBAND DID NOT CONSTITUTE MARITAL WASTE TO JUSTIFY UNEQUAL 
DISTRIBUTION. 
 
 After twenty-seven years of marriage, the Wife filed a petition for dissolution of marriage 
on June 27, 2011.  Just prior to the Wife's filing, the Husband incurred two separate charges for 
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$6757.75 on a Discover card on June 22 and 23, 2011.  The Husband charged these expenses for 
their daughter's school tuition at Davidson College.  The Wife later testified that the Husband did 
not discuss these charges with her.  Further, the Wife stated that her agreement with their 
daughter was for the daughter to take out loans to attend Davidson.   
 The Husband claimed that he charged the Discover card because their daughter missed 
the financial aid deadline.  The Husband stated that their daughter would have been unable to 
attend Davidson without immediate payment.  Upon hearing testimony, the trial court made a 
written "interim finding" that the credit card debt was marital debt.  In a written "supplemental 
findings of fact," however, the trial court reconsidered the issue and found that it was without 
authority to order a parent to pay for college expenses and found that the debt was in fact a non-
marital debt.  The court then assigned the Davidson expenses solely to the Husband.  The 
Husband appealed.  The District Court reversed: 
 1.  "Because the parties did not enter into a marital settlement agreement, the pertinent 
date to determine whether assets and liabilities are marital or non-marital is June 27, 2011, when 
the Wife filed the petition for dissolution." 
 2.  "The Husband charged the college expenses on June 22 and 23, 2011, before the Wife 
filed the petition; thus, the credit card charges are presumed to be a marital debt." 
 3.  "The Wife did not make a showing that the college charges were non-marital 
liabilities." 
 4.  "The Wife contends that any obligation a parent has to fund the college education of 
an adult child is moral, not legal, and that the court cannot require a parent to pay those expenses 
unless the parties have contracted for them in a marital settlement agreement. That is true for 
college expenses incurred after the petition for dissolution was filed and in the future.  Here, the 
expenses were incurred during the marriage, albeit a few days before the petition was filed." 
 5.  "The trial court may consider a party's intentional waste or depletion of marital assets 
to do equity and justice between the parties." 
 6.  "The trial court did not make a finding of waste of marital assets to justify an unequal 
distribution." 
 7.  "Although the Wife did not favor paying the college expenses, under all the 
circumstances, we cannot conclude that the Husband's actions constitute intentional waste." 
Wagner v. Wagner, 136 So.3d 718 (Fla. 2d DCA 2014) 
 
IN DETERMINING EQUITABLE DISTRIBUTION, TRIAL COURT CORRECTLY 
ATTRIBUTED FUNDS FORMER HUSBAND WITHDREW FROM MARITAL 
RETIREMENT ACCOUNTS TO FORMER HUSBAND'S PORTION OF EQUITABLE 
DISTRIBUTION. 
 
 The Former Husband withdrew funds from two marital retirement accounts for the 
purpose of buying a new home and supporting his personal living expenses.  The trial court 
determined that the Former Husband withdrew the funds for a non-marital purpose.  Given this 
determination, the trial court applied the depleted funds to the Former Husband's share of 
equitable distribution. The Former Husband appealed.  The District Court affirmed:  "The circuit 
court properly determined that the withdrawn funds were applied to a purpose unrelated to 
marriage, and it correctly charged those assets to Mr. McNorton's share of the equitable 
distribution." 
McNorton v. McNorton, 135 So.3d 482 (Fla. 2d DCA 2014) 
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TRIAL COURT ERRED IN ASSIGNING LOST EARNINGS FROM WITHDRAWAL 
OF FUNDS FROM MARITAL RETIREMENT ACCOUNT TO FORMER HUSBAND AS 
THERE WAS INSUFFICIENT EVIDENCE AS TO THE AMOUNT OF THE LOST 
EARNINGS. 
 
 The Former Husband withdrew funds from two marital retirement accounts for the 
purpose of buying a new home and supporting his personal living expenses.  The trial court 
determined that the Former Husband withdrew the funds for a non-marital purpose.  The trial 
court then applied the depleted funds towards the Former Husband's share of equitable 
distribution.  Further, the trial court also charged the Former Husband with the lost earnings 
attributed to the retirement fund withdrawals.  The Former Husband appealed.  The District 
Court reversed: 
 1.  "Here, the only evidence offered to prove either the fact or the amount of the supposed 
lost earnings on the retirement account withdrawals came from Ms. McNorton's accountant." 
 2.  "The accountant's testimony was insufficient for the simple reason that Ms. McNorton 
offered no proof of how the funds in the retirement accounts were actually invested." 
 3.  "Without evidence of the composition of the retirement investments, the increase in a 
Standard and Poor's index simply had no probative value." 

4.  "In short, the accountant's testimony in this regard was speculative.  As such, it could 
not justify charging Mr. McNorton with lost earnings on the retirement fund withdrawals." 
McNorton v. McNorton, 135 So.3d 482 (Fla. 2d DCA 2014) 
 
TRIAL COURT DID NOT ERR IN RETAINING JURISDICTION AS TO POSSIBLE 
FUTURE AWARD OF FIFTY PERCENT OF PROCEEDS FROM BOOK TO BE 
WRITTEN BY FORMER WIFE FROM JOURNALS KEPT DURING THE PARTIES' 
MARRIAGE. 
 
 The parties were married for eighteen years and had two children during the course of 
their marriage.  In the trial court's determination of equitable distribution, the Former Wife was 
awarded an equalization payment.  Said payment, however, was set out differently in the final 
judgment as compared to the equitable distribution schedule attached to the final judgment.  
Further, the Former Husband was also awarded fifty percent of any book proceeds from a 
potential book the Former Wife may publish regarding her sister's death.  The Former Wife 
appealed the trial court's distribution.  The District Court reversed: 
 1.  "The Former Husband concedes that the schedule and final judgment do not match, 
and we reverse and remand for the trial court to correct that discrepancy." 
 2.  "Second, we note that the award of fifty percent of any proceeds from a potential book 
the Former Wife may write about the death of her sister must be read specifically as a reservation 
of jurisdiction for a future court to determine whether any portion of this as-yet-unwritten 
publication is marital property." 
 3.  "In the equitable distribution section of the final judgment, the trial court required that 
the Former Wife convey to the Former Husband 'fifty percent of marital future proceeds from 
book written by Wife.'  But the final judgment also states that 'the Family Law Court shall 
reserve [jurisdiction] as to all current and future issues regarding the equitable distribution of any 
[sic] proceeds, royalties, or financial gain generated from the journal/book that was written 
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during the course of this marriage, or related matters' and that 'the court reserves jurisdiction as 
to the equitable distribution matters regarding the Wife's book.'" 
 4.  "We read this language in the final judgment to be a reservation of jurisdiction to 
consider the matter in the future rather than an award of any actual interest at this time." 
 5.  "Therefore, if the Former Wife publishes a book based on the journal she kept during 
the marriage or publishes the journal itself, the court retains jurisdiction to review the issue post-
publication and to then determine what portion, if any, of the royalties might qualify as marital 
assets." 
Valentine v. Valentine, 137 So.3d 566 (Fla. 2d DCA 2014) 
 
TRIAL COURT ERRED IN FAILING TO ALTER EQUITABLE DISTRIBUTION TO 
ACCOUNT FOR FORMER WIFE'S REMOVAL OF FUNDS FROM FORMER 
HUSBAND'S NON-MARITAL CERTIFICATE OF DEPOSIT. 
 
 The parties herein were married in 1982 and entered into an antenuptial agreement 
shortly thereafter.  Per the parties' agreement, the Former Wife waived her right to alimony and 
the majority of her claims to equitable distribution.  When the parties petitioned for dissolution, 
the trial court engaged in a two-part review.  The enforceability of the antenuptial agreement 
comprised the first portion of review and was heard before Judge Weis. The matters of support 
and equitable distribution encompassed the second portion of review and were heard before 
Judge Thomas.  In regards to the equitable distribution, Judge Thomas determined that the 
Former Husband had not tainted the marital status of the majority of his property.  Specifically, 
of the parties twenty-nine million dollars in assets, slightly more than twenty million dollars in 
assets were deemed the Former Husband's non-marital property.  The 8.4 million dollars in 
assets that were subject to equitable distribution were divided equally between Former Husband 
and Former Wife.  The Former Wife was also awarded $6928 per month in permanent periodic 
alimony.  The Former Husband appealed and the Former Wife cross-appealed.  As to the 
equitable distribution, the District Court reversed: 
 1.  "We reject Mr. Geraci's arguments that the antenuptial agreement prevents the award 
of support or equitable distribution in this case." 
 2.  "The valuation of the assets for equitable distribution is supported by competent, 
substantial evidence, and we find no abuse of discretion in the awards made by Judge Thomas." 
 3.  "Likewise, we reject Ms. Geraci's argument that the trial court was required to base 
the equitable distribution on a larger portion of the real estate." 
 4.  "In the final judgment, Judge Thomas determined that shortly before filing for 
divorce, Ms. Geraci removed approximately $220,000 from a certificate of deposit solely owned 
by Mr. Geraci." 
 5.  "We can find no adjustment to any monetary award in the final judgment to account 
for this determination." 
 6.  "Accordingly, we reverse this judgment only to the extent of requiring Judge Thomas 
on remand to address this $220,000 issue and enter an amended judgment providing appropriate 
relief." 
Geraci v. Geraci, 39 FLW D2582 (Fla. 2d DCA 2014) 

 
Third District 
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Fourth District 

TRIAL COURT FAILED TO MAKE NECESSARY FINDINGS, ESPECIALLY AS TO 
THE DEBT ASSIGNED TO WIFE; FURTHER, TRIAL COURT DID NOT CONSIDER 
HUSBAND'S CONTRIBUTION TO THE UPKEEP OF FARM WHEN DETERMINING 
FARM WAS A NON-MARITAL ASSET. 
 
 The parties to this proceeding were first divorced in October of 1991 but later remarried 
in October 1994.  The parties had four children, three of which are still minors.  Ultimately, the 
court determined an equitable distribution scheme and ruled that the Wife was entitled to 
durational alimony and child support.  In its distribution scheme, the trial court assigned $18,000 
of debt to the Wife.  Additionally, the trial court also ruled that the parties' farm was a non-
marital asset, despite testimony that the Husband had worked towards improving the farm as 
well as the fact that marital funds were used to help with the upkeep of the property.  The Wife 
appealed the equitable distribution award.  The District Court reversed: 
 1.  "[W]e find that the trial court failed to make required findings of fact regarding 
equitable distribution.  In particular, the court's decision did not include 'specific written findings 
of fact' as to the individual valuation of significant marital assets." 
 2.  "[T]he court's final judgment of dissolution does not adequately support its 
determination that $18,000 in debt should be allocated to the Wife.  The trial court made no 
findings as to whether this liability was marital or non-marital, as required by section 61.075(3), 
Florida Statutes." 
 3.  "[T]he trial court must revisit the determination that the farm at issue in the dissolution 
is completely a non-marital asset.  Marital assets include not only assets acquired by either 
spouse during the marriage, but also the 'enhancement in value and appreciation of non-marital 
assets resulting either from the efforts of either party during the marriage or from the 
contribution to or expenditure thereon of marital funds or other forms of marital assets, or both.'" 
 4.  "In reaching its conclusion regarding the farm, the trial court failed to address the 
parties' testimony regarding the Husband's efforts expended on the farm during the marriage and 
the contribution of marital assets to the upkeep of the farm." 
Julia v. Julia, 146 So.3d 516 (Fla. 4th DCA 2014) 
 
WIFE'S PROCEEDS FROM SALE OF INHERITED ASSETS DEEMED MARITAL 
WHERE WIFE COMMINGLED FUNDS IN PARTIES' JOINT ACCOUNT; FURTHER, 
WIFE PROVIDED NO EVIDENCE TO REBUT THE PRESUMPTION THAT SUCH 
COMMINGLING WAS INTENDED AS A GIFT. 
 
 Prior to the parties' marriage, the Wife, along with her two sisters, inherited a house.  The 
Wife and her sisters rented the house to tenants, with each party owning a 1/3 interest.  The rent 
revenue was then deposited into a separate account.  Upon the Wife's marriage to the Husband, 
the two sisters sold their 2/3 interests to the Wife.  According to the Husband, the Wife 
purchased the interests with marital funds.  The Wife, however, claimed she used money from 
the rental income, maintained in a separate account, to purchase the sisters' interests in the house. 
 The Wife and Husband proceeded to renovate the house using joint funds.  Thereafter, 
the rental income from the house was deposited into a joint account.  Upon the sale of the house, 
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the proceeds were again deposited into a joint account.  Throughout the next ten years, the 
parties used the proceeds to execute stock trades.   
 When the Husband petitioned for dissolution of marriage, the Wife moved the funds from 
the joint account to a separate account.  At the parties' trial, the trial court determined that the 
Husband was not entitled to the Wife's 1/3 interest in the proceeds of the sale of the house.  The 
Husband appealed and the Wife cross-appealed.  The District Court agreed with the Husband and 
reversed: 
 1.  "We agree with the Husband's argument that, because the proceeds from the sale of 
the home ultimately were commingled into the parties' joint account, the Wife's one-third interest 
in the proceeds from the sale of the home became a marital asset subject to equitable 
distribution." 
 2.  "'In evaluating assets that come to one spouse by inheritance, the task for the trial 
court in a dissolution proceeding is to determine whether the recipient intended that the assets 
remain non-marital or whether the recipient's conduct during the marriage gives rise to the 
presumption of a gift to the other spouse.'" 
 3.  "A party may show intent to keep an asset non-marital if the 'non-marital property is 
placed into a separate account, no other funds are deposited into it, and the account is never 
intermingled with the parties' other funds.'" 
 4.  "However, '[w]hen one spouse deposits funds into a joint account where they are 
commingled with other funds so as to become untraceable, a presumption is created that the 
spouse made a gift to the other spouse of an undivided one-half interest in the funds.'" 
 5.  "The spouse seeking to have the property declared a non-marital asset 'has the burden 
of overcoming this presumption by proving that a gift was not intended.'"   
 6.  "'The burden of proof to overcome the gift presumption [is] by clear and convincing 
evidence.'" 
 7.  "Although the Wife disputed the Husband's testimony as to whether they used joint 
funds to purchase the remaining two-thirds interest in the home, she does not dispute that they 
used joint funds to renovate the home, deposited proceeds from the home into their joint account, 
used the funds in their joint account to pay taxes on the home, and used the funds in their joint 
account to execute stock trades during the marriage."  
 8.  "The commingling of the Wife's one-third interest in the proceeds from the sale of the 
home in the parties' joint account created a presumption that the Wife gifted an undivided one-
half interest in the funds to the Husband.  The Wife presented no evidence to rebut that 
presumption." 
 9.  "The Wife nevertheless argues that her one-third interest in the proceeds from the sale 
of the home remained non-marital because no evidence existed that the funds representing her 
one-third interest were untraceable from the funds in the joint account.  We disagree." 
 10.  "The Wife ignores the fact that her one-third interest in the proceeds from the sale of 
the home ultimately was commingled in the joint account, which created a presumption that she 
gifted an undivided one-half interest in the proceeds from the sale of the home to the Husband." 
 11.  "Based on the foregoing, we reverse that portion of the final judgment denying the 
Husband's request to include the Wife's one-third interest in the proceeds from the sale of the 
home as a marital asset subject to equitable distribution." 
Sorgen v. Sorgen, 39 FLW D1367 (Fla. 4th DCA 2014) 
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TRIAL COURT DID NOT ERR IN ASSIGNING CREDIT CARD DEBT INCURRED 
DURING THE COURSE OF THE MARRIAGE SOLELY TO THE HUSBAND AS NON-
MARITAL DEBT. 
 
 The parties were married in November of 2009, and had one child during the course of 
the marriage.  Throughout the marriage, the Former Husband commuted from the parties' home 
in Lake Worth to his work in Bahia Honda Key.  Upon the parties' separation in 2010, however, 
the Former Husband moved to Bahia Honda.  The minor child then commenced spending three 
overnights with the Former Husband in Bahia Honda and four overnights with the Former Wife 
in Lake Worth.  In addition to establishing a new timesharing schedule for the minor child, the 
trial court also determined that credit card debt incurred by the Former Husband during the 
marriage was solely assignable to the Former Husband.  The Former Wife appealed and the 
Former Husband cross-appealed the equitable distribution as to the debt assigned to him.  The 
District Court affirmed: 
 1.  "All assets acquired and liabilities incurred by either spouse subsequent to the date of 
the marriage and not specifically established as non-marital assets or liabilities are presumed to 
be marital assets and liabilities." 
 2.  "However, to the extent that a party incurred debts to cover non-marital expenses, the 
debt should not be classified as marital debt for the purpose of equitable distribution." 
 3.  "Here, based on the Former Husband's own testimony, the trial court determined that 
the credit card debt in the Former Husband's name was non-marital." 
 4.  "His testimony concerning the nature and purpose of his credit card expenses 
sufficiently overcame the presumption that the liability was marital." 
 5.  "Because we find no error in the trial court's classification of the Former Husband's 
credit card debt as non-marital, we affirm." 
Krift v. Obenour, 39 FLW D2296 (Fla. 4th DCA 2014) 
 

Fifth District 
 

TRIAL COURT ERRED BY FAILING TO FOLLOW ANALYSIS OF PASSIVE 
APPRECIATION IN PREMARITAL PROPERTY AS SET OUT BY FLORIDA 
SUPREME COURT IN KAA v. KAA. 
 
 At the time of the parties' marriage, the Former Husband owned equity in a rental 
property known as "Old Dominion."  The property, however, also had a mortgage equivalent to 
approximately one third of its value.  Based on the testimony, it was determined that the parties 
had used marital funds to repay the mortgage and make minor improvements.  As the Old 
Dominion property's value increased a significant amount between the time of the marriage and 
the divorce, the trial court awarded the Former Wife a one-half interest in the total increase in 
value.  The trial court partly based this award on the Former Wife's testimony that she had used 
significant effort in renting the cabin to tenants.  The trial court also justified the one-half interest 
award based on the passive appreciation of the property.  The Former Husband appealed based 
on the trial court's calculation of the Former Husband's premarital portion of the equity in the 
property.  Concerning the trial court's analysis of the property's passive appreciation, the District 
court reversed: 
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 1.  "Although the lower court's factual findings with regard to the parties' efforts are 
subject to an abuse of discretion review, the court's calculations of passive appreciation is subject 
to a de novo review." 
 2.  "The Florida Supreme Court laid out a five-step analysis in Kaa for calculating the 
allocation of passive appreciation in value:  'First, the court must determine the overall current 
fair market value of the home.  Second, the court must determine whether there has been a 
passive appreciation in the home's value.  Third, the court must determine whether the passive 
appreciation is a marital asset under section 61.075(5)(a)(2).  This step must include findings of 
fact by the trial court that marital funds were used to pay the mortgage and that the non-owner 
spouse made contributions to the property.  Moreover, the trial court must determine to what 
extent the contributions of the non-owner spouse affected the appreciation of the property.  
Fourth, the trial court must determine the value of the passive appreciation that accrued during 
the marriage and is subject to equitable distribution.  Fifth, after the court determines the value of 
the passive appreciation to be equitably distributed, the court's next step is to determine how the 
value is allocated.'" 
 3.  "The lower court's failure to follow the analysis listed in Kaa was error." 
 4.  "The equity [the Husband] owned before the marriage entitled him to a non-marital 
portion of any passive increase in value." 
 5.  "The lower court could find that some portion of the increase in value is attributable to 
[the Wife's] active efforts and not merely to passive appreciation.  However, the lower court's 
goal of 'equalizing the assets of the parties' by increasing the size of the marital equity in the Old 
Dominion property is not permitted by law."  
 6.  "Because the lower court erred when it calculated [the Husband's] monthly rental 
income from the Old Dominion property, both parties' investment income in the alimony 
determination, and the non-marital portion of the appreciation on the Old Dominion property, we 
affirm in part, reverse in part, and remand the Amended Final Judgment for further proceedings." 
Hodge v. Hodge, 129 So.3d 441 (Fla. 5th DCA 2014) 

 
 

B.  Valuation 

 
First District 

TRIAL COURT'S VALUATION OF THE PARTIES' ART COLLECTION WAS 
DEFICIENT WHERE TRIAL COURT DID NOT INDICATE HOW THE VALUATION 
HAD BEEN DETERMINED. 
 
 The Former Wife appealed from the trial court's valuation of the parties' art collection at 
$376,086.  Both parties presented expert witnesses to attest to the value of the art collection.  The 
Former Wife's expert witness valued the collection at $688,550 whereas the Former Husband's 
expert witness valued the collection at $470,107.  Despite these valuations, the trial court's final 
determination as to the value of the art collection was approximately $100,000 lower than the 
Former Husband's expert witness' valuation and $300,000 below the Former Wife's expert 
witness' valuation.  Concerning the valuation of the art collection, the District Court agreed and 
reversed: 
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 1.  "Because the Final Judgment contains no specific findings as to the value of the 
collection, other than the total amount itself, it is impossible to determine how the trial court 
reached the value it placed on the collection, or whether the value is supported by competent 
substantial evidence." 
 2.  "Further, the Final Judgment expressly indicates that the valuation does not include 
the pieces housed in Florida, but encompasses only those in New Mexico." 
 3.  "Therefore, we must reverse and remand for the trial court to explain how it reached 
the value it placed on the collection and set forth a value as to the pieces housed in Florida." 
Williams v. Williams, 133 So.3d 605 (Fla. 1st DCA 2014) 
 
TRIAL COURT'S DETERMINATION THAT FAMILY BUSINESS COULD NOT BE 
ACCURATELY EVALUATED AT THE TIME OF THE FINAL JUDGMENT 
SUPPORTED BY COMPETENT SUBSTANTIAL EVIDENCE; HOWEVER, AWARD 
OF EQUALIZATION PAYMENT TO FORMER WIFE LACKED FOUNDATION. 
 
 The Former Wife appealed from the trial court's determination of an equalization 
payment awarded to her in the amount of $195,507.  The trial court awarded such payment 
without any finding as to how it determined the monetary award.  Although the final judgment 
mentioned that such award included Social Security checks, withdrawal from the joint bank 
account, and the FEMA payment, such amounts did not add up to the $195,507 awarded by the 
trial court.  As to the award of the equalization payment, the District Court reversed: 
 1.  "Competent substantial evidence supported the trial court's finding that the family 
business and its assets constituted a marital contingent asset that could not be accurately valued 
at the time of the Final Judgment." 
 2.  "However, as to the equalization payment the court awarded to the Wife, the Final 
Judgment does not indicate how the trial court reached the figure of $195,507 for this payment." 
 3.  "A trial court must support any distribution of marital assets or liabilities with factual 
findings in the judgment, based on competent substantial evidence, with reference to the 
statutory factors." 
 4.  "It must make specific written findings of fact identifying marital assets and 
individually valuing significant assets." 
 5.  "The lack of any such findings in the Final Judgment here makes meaningful appellate 
review of the equalization payment impossible." 
 6.  "For these reasons we remand the case to the trial court to make specific written 
findings as to the amount the Former Husband owed the Former Wife on the FEMA payment, 
and to explain how it arrived at the total amount of the equalization payment.  The court shall 
explain in writing its method of calculating the amount of the equalization payment, with 
reference to the factors set forth in section 61.075, Florida Statutes." 
Williams v. Williams, 133 So.3d 605 (Fla. 1st DCA 2014) 
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TRIAL COURT ERRED IN USING RENTAL INCOME FORMER WIFE RECEIVED 
FROM PARTIES' RENTAL PROPERTIES TO REDUCE FORMER WIFE'S 
EQUITABLE DISTRIBUTION AWARD WHERE TRIAL COURT DID NOT PROVIDE 
FINDINGS AS TO THE AMOUNT OF RENTAL INCOME APPORTIONED TO THE 
FORMER WIFE. 
 
 The parties had several rental income properties that they acquired during the marriage.  
The trial court determined that from the filing date of October 24, 2003, until the parties' 
separation on July 1, 2009, the Former Wife obtained $257,652 in rental income from the 
properties.  Further, post-separation, the Former Wife had additionally obtained $244,627 in such 
income.  The trial court ruled that the Former Wife had disposed of or fraudulently conveyed 
such rental income.  Therefore, in awarding equitable distribution, the total of these two amounts 
were distributed to the Former Wife, and were thus offset against her total equitable distribution 
award.  The Former Wife appealed the trial court's decision to off set the income she obtained 
during the marriage against her award of equitable distribution.  The District Court reversed: 
 1.  "In a contested dissolution action like this one, where the parties have not entered and 
filed a stipulation and agreement, 'any distribution of marital assets or marital liabilities shall be 
supported by factual findings in the judgment or order based on competent substantial 
evidence….'" 
 2.  "These findings must be sufficient 'to advise the parties or the reviewing court of the 
trial court's rationale for distribution….'" 
 3.  "In allocating $502,279.00 in rental income assets to the Former Wife, the trial court 
did not cite any supporting evidence in the record or explain the basis for this substantial amount 
(or either of the two component amounts)." 
 4.  "The record does not otherwise disclose the source or reliability of this amount." 
 5.  "These omissions render it impossible to conduct meaningful appellate review as to 
whether competent substantial evidence supports the determination that the Former Wife 
received and fraudulently conveyed, transferred, and/or hid $502,279.00 in proceeds from the 
rental properties." 
 6.  "We therefore reverse the equitable distribution scheme in the supplemental final 
judgment and remand for the trial court to make additional findings of fact explaining the 
evidentiary source of the amount allocated to the Former Wife as rental income."   
Nguyen v. Huynh, 147 So.3d 639 (Fla. 1st DCA 2014) 
 

Second District 

Third District 

Fourth District 
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Fifth District 
 

TRIAL COURT ERRED BY FAILING TO FOLLOW ANALYSIS OF PASSIVE 
APPRECIATION IN PREMARITAL PROPERTY AS SET OUT BY FLORIDA 
SUPREME COURT IN KAA v. KAA. 
 
 At the time of the parties' marriage, the Former Husband owned equity in a rental 
property known as "Old Dominion."  The property, however, also had a mortgage equivalent to 
approximately one third of its value.  Based on the testimony, it was determined that the parties 
had used marital funds to repay the mortgage and make minor improvements.  As the Old 
Dominion property's value increased a significant amount between the time of the marriage and 
the divorce, the trial court awarded the Former Wife a one-half interest in the total increase in 
value.  The trial court partly based this award on the Former Wife's testimony that she had used 
significant effort in renting the cabin to tenants.  The trial court also justified the one-half interest 
award based on the passive appreciation of the property.  The Former Husband appealed based 
on the trial court's calculation of the Former Husband's premarital portion of the equity in the 
property.  Concerning the trial court's analysis of the property's passive appreciation, the District 
court reversed: 
 1.  "Although the lower court's factual findings with regard to the parties' efforts are 
subject to an abuse of discretion review, the court's calculations of passive appreciation is subject 
to a de novo review." 
 2.  "The Florida Supreme Court laid out a five-step analysis in Kaa for calculating the 
allocation of passive appreciation in value:  'First, the court must determine the overall current 
fair market value of the home.  Second, the court must determine whether there has been a 
passive appreciation in the home's value.  Third, the court must determine whether the passive 
appreciation is a marital asset under section 61.075(5)(a)(2).  This step must include findings of 
fact by the trial court that marital funds were used to pay the mortgage and that the non-owner 
spouse made contributions to the property.  Moreover, the trial court must determine to what 
extent the contributions of the non-owner spouse affected the appreciation of the property.  
Fourth, the trial court must determine the value of the passive appreciation that accrued during 
the marriage and is subject to equitable distribution.  Fifth, after the court determines the value of 
the passive appreciation to be equitably distributed, the court's next step is to determine how the 
value is allocated.'" 
 3.  "The lower court's failure to follow the analysis listed in Kaa was error." 
 4.  "The equity [the Husband] owned before the marriage entitled him to a non-marital 
portion of any passive increase in value." 
 5.  "The lower court could find that some portion of the increase in value is attributable to 
[the Wife's] active efforts and not merely to passive appreciation.  However, the lower court's 
goal of 'equalizing the assets of the parties' by increasing the size of the marital equity in the Old 
Dominion property is not permitted by law."  
 6.  "Because the lower court erred when it calculated [the Husband's] monthly rental 
income from the Old Dominion property, both parties' investment income in the alimony 
determination, and the non-marital portion of the appreciation on the Old Dominion property, we 
affirm in part, reverse in part, and remand the Amended Final Judgment for further proceedings." 
Hodge v. Hodge, 129 So.3d 441 (Fla. 5th DCA 2014) 
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TRIAL COURT ERRED IN FAILING TO PROPERLY VALUE HUSBAND'S 
FIREARMS IN EQUITABLE DISTRIBUTION SCHEME. 
 
 The Former Husband contested the parties' final judgment of dissolution of marriage.  
Specifically, the Former Husband alleged that the trial court erred in its marital designation of 
certain assets as well as the valuation of the parties' firearms for purposes of equitable 
distribution.  Regarding the designation and equitable distribution, the District Court reversed: 
 1.  "As to the second issue, we believe that the trial court erred in failing to designate the 
coffee table, end tables, and watch as the non-marital assets of Former Husband." 
 2.  "We also believe that, with the exception of the two Kimber firearms, the trial court 
failed to properly establish the value of the firearm collection when determining the equitable 
distribution of the firearms." 
 3.  "Therefore, that part of the equitable distribution plan is reversed, and on remand, the 
trial court is to award the coffee table, end table, and watch to Former Husband as non-marital 
assets and properly determine the value of the firearm collection." 
Brummer v. Brummer, 39 FLW D2570 (Fla. 5th DCA 2014) 
 

 

C.  Pensions and Retirement Benefits 

 
First District 

TRIAL COURT ERRED IN REQUIRING FORMER HUSBAND TO MAKE SPECIFIC 
ANNUITY ELECTION WHERE RECORD LACKED EVIDENCE OF FOUNDATION 
FOR REQUIREMENT. 
 
 The Former Husband appeals the final judgment of dissolution of marriage.  Specifically, 
the Former Husband claims that the trial court erred in requiring a particular annuity election be 
made by him with regard to his retirement plan.  The District Court agreed and reversed: 
 1.  "First, the judgment below erred by requiring a specific annuity election related to the 
Husband's retirement income plan in the absence of record support."   
 2.  "Specifically, the judgment required that the parties 'shall cooperate to elect the 50% 
Joint and Survivor Annuity with the Wife named as beneficiary.'" 
 3.  "However, evidence does not exist in the record that provides a foundation for 
requiring this specific annuity election—neither confirming whether this option has been made 
available to the parties, nor specifying the terms under which it is available to them.  For this 
reason, we reverse this aspect of the final judgment." 
Vonnoh v. Vonnoh, 132 So.3d 955 (Fla. 1st DCA 2014) 
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TRIAL COURT ERRED IN FAILING TO COMPLY WITH ITS OWN ORAL 
PRONOUNCEMENT THAT THE PARTIES WERE EACH ENTITLED TO THEIR 
RESPECTIVE MARITAL PORTIONS IN ONE ANOTHER'S PENSION UPON 
RETIREMENT. 
 
 The Former Husband to this proceeding appeals the trial court's failure to comply with its 
own oral pronouncement.  Said pronouncement provided that the parties were entitled to one-half 
of each other's pension upon retirement.  Nevertheless, at the parties' rehearing, the trial court did 
not comply with the oral pronouncement in its written order.  As to the written order, the District 
Court reversed: 
 1. "The trial court erred in failing to conform the written order on rehearing to its 
oral pronouncement at the hearing on the issue of the parties' respective pensions.  See Maggard 
v. Maggard, 844 So.2d 710 (Fla. 2d DCA 2003)." 
 2. "We therefore reverse those portions of the order on rehearing that address the 
parties' pensions and we remand with directions to conform the written judgment to the court's 
oral pronouncement that each party would be entitled to one half of the marital portion of the 
other party's pension value at the time of retirement." 
Antonacci v. Antonacci, 146 So.3d 514 (Fla. 1st DCA 2014) 

 
Second District 

 
IN DETERMINING EQUITABLE DISTRIBUTION OF A MILITARY RETIREMENT 
BENEFIT, TRIAL COURT ERRED IN CALCULATING WIFE'S PORTION OF THE 
HUSBAND'S PENSION WHERE CALCULATION DIFFERED FROM PARTIES' 
AGREEMENT AND WAS AGAINST FLORIDA LAW. 
 
 The Husband petitioned for dissolution of marriage in 2011.  In her counter-petition, the 
Wife sought equitable distribution of the parties' marital assets, including the Husband's military 
retirement account.  Prior to the parties' hearing, the Husband and the Wife reached an 
agreement.  Said agreement was then orally presented to the court at the time of the hearing.   
 Upon orally setting out the agreement, the Wife's attorney stated that the Wife's portion 
of the pension was 48.12 percent.  In response, the Husband's attorney stated that all the parties 
had agreed to was to evenly divide the portion of the pension that accrued during the marriage.  
When the Wife's attorney asked whether the Husband's attorney had calculated the coverture 
fraction needed to compute the exact amount of the Wife's portion, the Husband's attorney 
answered that he had not and would "leave that to the experts." 
 Sometime thereafter, during the same hearing, the issue of the pension was raised again 
by the Wife's attorney.  Upon the Husband's attorney expressing a desire to hire an expert to 
determine the marital portion of the pension, the Wife's attorney stated that there was no need to 
hire an expert.  The Wife's attorney then stated that the coverture fraction should be the number 
of months of the marriage divided by the number of months of the Husband's military service 
from the date of filing the petition for dissolution.  The Wife's attorney claimed that the resulting 
number would then be applied to the Husband's pension payments once the Husband retired and 
further multiplied by fifty percent.  The resulting calculation would be the Wife's share of the 
pension.   
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 After some clarification, the trial court determined that the parties were agreeing to fifty 
percent of the pension from the date "of going in to the date of filing."  Further, both parties then 
agreed to use an expert to determine and prepare the "Order for Division of Military Retirement 
Pay" (known as an "MPO").  Nevertheless, when the parties could not come to an agreement as 
to the language included in the MPO, the court scheduled an additional hearing on the matter.  At 
the hearing, the Husband alleged that the MPO did not comport with the parties' agreement.  The 
Husband claimed that the Wife would be entitled to a portion of the Husband's post-filing 
earnings under the current language in the MPO.  In contrast, the Wife claimed that the 
Husband's total amount of military service could not be determined until the Husband retired.  
Despite repeated objections by the Husband and a lack of testimony by the expert assigned to 
prepare the MPO, the trial court entered the Wife's proposed MPO.  The Husband appealed.  The 
District Court reversed: 

1.  "[A]n oral agreement that is announced to the trial court is considered a fully 
enforceable settlement agreement." 

2.  "However, to be enforceable, the settlement agreement must be mutually agreeable on 
every essential element." 

3.  "The only agreement clear on the face of the transcript of the original hearing is that 
the Wife would receive one half of the portion of the Husband's pension that was earned during 
the course of the marriage.  However, three paragraphs of the MPO provide for additional 
pension payments to the Wife." 

4.  "None of these terms were part of the oral agreement read into the record at the first 
hearing.  And while the Wife characterizes these paragraphs as 'necessary boilerplate,' it is clear 
by their plain terms that they give the Wife more than her one-half share of the Husband's 
pension earned during the terms of the marriage." 

5.  "They also give her a share of post-dissolution cost of living increases, a share of post-
dissolution retroactive pay earned if the Husband elects to remain in the military past his 
anticipated retirement date, and a share of post-dissolution bonuses and incentive benefits earned 
by the Husband." 

6.  "Because the benefits awarded to the Wife in these paragraphs are not benefits that 
were earned by the Husband during the term of the marriage, they were clearly not part of the 
parties' agreement and they were not properly included in the MPO." 

7.  "In addition to including these new terms, the MPO fails to include the parties' 
agreement concerning the division of the Survivor Benefit Plan (SBP) premium." 

8.  "However, while the MPO provides that the Husband will make the necessary SBP 
election to provide the Wife with this benefit, the MPO does not include the parties' agreement to 
evenly share the premium cost." 

9.  "Because this provision was omitted, the MPO does not accurately reflect the parties' 
oral settlement agreement concerning this benefit.  All of these facial deficiencies—both 
additions and omissions—require that the MPO be reversed." 
 10.  "As an additional basis for reversal, the Husband contends that the MPO contains a 
legally improper coverture fraction and applies it in an improper manner.  The Husband is 
correct on this point as well." 
 11.  "Thus, the calculation is based on the former spouse's present time in the retirement 
plan and the present value of the retirement benefit—not the value of the pension at some point 
in the future when the former spouse actually retires." 
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 12.  "The Wife takes issue with this calculation, arguing that the Husband agreed to a 
'deferred distribution method' and thus the coverture fraction cannot be applied until the Husband 
actually retires." 
 13.  "Here, however, the calculation included in the MPO prepared by the Wife does not 
assume retirement on the date of the final hearing as agreed upon and does not use the present 
value of the Husband's pension to determine a fixed dollar amount to which the Wife will be 
entitled.  Instead, the denominator used in the Wife's coverture fraction is the Husband's 'total 
number of months of creditable military service at retirement.'" 
 14.  "The MPO then applies this improper coverture fraction to the value of the 
Husband's pension plan on the date of his retirement.  This fraction and its application allows the 
Wife to receive payments based, at least in part, on pension benefits earned by the Husband after 
dissolution, a result not supported by the parties' oral agreement." 
 15.  "Further, this type of coverture fraction and its application were explicitly rejected by 
the supreme court in [an earlier case] because its application improperly awards the receiving 
spouse a portion of all benefits earned post-dissolution." 
 16.  "Hence, because the MPO calculates the Wife's portion of the Husband's pension in a 
manner both different from what the parties agreed to and contrary to Florida law, it must be 
reversed." 
 17.  "In sum, the MPO entered by the trial court contains provisions not agreed to by the 
parties, omits a term to which the parties specifically agreed, and utilizes a legally improper 
coverture fraction that will result in the Wife receiving a portion of the pension benefits earned 
by the Husband post-dissolution." 
Fritz v. Fritz, 39 FLW D715 (Fla. 2d DCA 2014) 
 

Third District 

Fourth District 

Fifth District 
 

TRIAL COURT ERRED IN FAILING TO AWARD WIFE ONE-HALF OF THE 401K 
BENEFITS SURRENDERED TO HUSBAND BY EMPLOYEES FROM HUSBAND'S 
BUSINESS. 
 
 The Wife appealed from the parties' final judgment on numerous grounds.  In this 
instance, she appealed the trial court's failure to award her one-half of the 401k benefits 
previously surrendered to her Husband, Dr. Fairchild, by employees of Dr. Fairchild's medical 
practice.  Regarding the 401k benefits, the District Court agreed and reversed: 
 1.  "[M]s. Fairchild is correct that she is entitled to half the 401(k) benefits forfeited to 
Dr. Fairchild from the accounts of three employees terminated from his medical practice prior to 
the date of the filing of the petition for dissolution." 
 2.  "Ms. Fairchild's half totals $8,425.54, plus or minus gains or losses attributable to 
these funds.  Because Dr. Fairchild's right to this money was vested when these employees were 
terminated, prior to the divorce filing, the funds should have been treated as marital funds." 
Fairchild v. Fairchild, 135 So.3d 537 (Fla. 5th DCA 2014) 
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D.  Distribution 

  
First District 

TRIAL COURT ABUSED ITS DISCRETION IN AWARDING FORMER WIFE 
EXCLUSIVE USE AND POSSESSION OF THE FORMER MARITAL HOME AND 
ALLOWING HER TO BUY-OUT THE FORMER HUSBAND'S INTEREST AT THE 
RATE OF $150 PER MONTH; INSTALLMENT PLANS ARE ACCEPTABLE BUT NOT 
WHERE SAME EFFECTIVELY DEPRIVES ONE PARTY OF HIS/HER PRESENT 
INTEREST IN THE HOME. 
 
 The Former Husband appealed the Final Dissolution of Marriage, alleging that the trial 
court abused its discretion in awarding the Former Wife $150/month in permanent periodic 
alimony and with respect to the trial court's award to the Former Wife of exclusive use of the 
parties' marital home pursuant to a buy-out of the Former Husband's interest at $150 per month.  
The District court reversed both awards: 
 1.  "In regards to the division of the parties' equity in the marital home – their single 
greatest asset – section 61.075(10), Florida Statutes, grants the trial court the discretion to order 
an equitable distribution of marital assets payable in installments over a fixed period of time." 
 2.  "The present installment scenario, however, which spans twenty years, effectively 
deprives the Former Husband of his present one-half interest in the marital home." 
Evans v. Evans, 128 So.3d 972 (Fla. 1st DCA 2014) 
 
TRIAL COURT'S DETERMINATION THAT FAMILY BUSINESS COULD NOT BE 
ACCURATELY EVALUATED AT THE TIME OF THE FINAL JUDGMENT 
SUPPORTED BY COMPETENT SUBSTANTIAL EVIDENCE; HOWEVER, AWARD 
OF EQUALIZATION PAYMENT TO FORMER WIFE LACKED FOUNDATION. 
 
 The Former Wife appealed from the trial court's determination of an equalization 
payment awarded to her in the amount of $195,507.  The trial court awarded such payment 
without any finding as to how it determined the monetary award.  Although the final judgment 
mentioned that such award included Social Security checks, withdrawal from the joint bank 
account, and the FEMA payment, such amounts did not add up to the $195,507 awarded by the 
trial court.  As to the award of the equalization payment, the District Court reversed: 
 1.  "Competent substantial evidence supported the trial court's finding that the family 
business and its assets constituted a marital contingent asset that could not be accurately valued 
at the time of the Final Judgment." 
 2.  "However, as to the equalization payment the court awarded to the Wife, the Final 
Judgment does not indicate how the trial court reached the figure of $195,507 for this payment." 
 3.  "A trial court must support any distribution of marital assets or liabilities with factual 
findings in the judgment, based on competent substantial evidence, with reference to the 
statutory factors." 
 4.  "It must make specific written findings of fact identifying marital assets and 
individually valuing significant assets." 
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 5.  "The lack of any such findings in the Final Judgment here makes meaningful appellate 
review of the equalization payment impossible." 
 6.  "For these reasons we remand the case to the trial court to make specific written 
findings as to the amount the Former Husband owed the Former Wife on the FEMA payment, 
and to explain how it arrived at the total amount of the equalization payment.  The court shall 
explain in writing its method of calculating the amount of the equalization payment, with 
reference to the factors set forth in section 61.075, Florida Statutes." 
Williams v. Williams, 133 So.3d 605 (Fla. 1st DCA 2014) 
 

Second District 

TRIAL COURT ERRED IN AWARDING THE WIFE THREE PROPERTIES TITLED 
IN BUSINESS' NAME, AS THE BUSINESS WAS NEVER A PARTY TO THE 
DISSOLUTION PROCEEDINGS. 
 
 The Wife filed a petition for dissolution of marriage on January 26, 2011, after nearly 13 
years of marriage.  Thereafter, the Wife filed a motion requesting that the trial court to strike the 
Husband's pleadings and enter a judicial default due to the Husband's failure to attend mediation, 
two depositions, and failure to provide an array of discovery documents.  The trial court denied 
the Wife's motion on April 5, 2012, but did order the Husband to provide the discovery 
documents.   Thereafter, on July 30, 2012, the Wife filed a motion asking the trial court to strike 
the Husband's pleadings because of his failure to provide the discovery documents.  The trial 
court granted the Wife's motion and entered a judicial default against the Husband.  Upon a final 
hearing, the trial court entered a final judgment of dissolution.  Based on the final judgment, the 
Husband appeals the trial court's award of three properties to the Wife.  The three properties 
awarded to the Wife belonged to the company Tierra Technologies, LLC rather than to either of 
the parties.  Concerning the three properties, the District Court agreed and reversed: 
 1.  "Here, Tierra Technologies was never brought in as a party to this dissolution 
proceeding, and the trial court did not have the power or authority to transfer the property of a 
corporation without the joinder of that entity." 
 2.  "Consequently, because the trial court did not have jurisdiction over Tierra 
Technologies, it was error to award property owned by Tierra Technologies to the Wife as part 
of the equitable distribution of marital assets." 
 3.  "On remand, because the default was properly entered against the Husband, all well-
pleaded facts are deemed admitted and relief specifically prayed for is acquiesced to.   Thus, the 
Wife's entitlement to equitable distribution and alimony were conceded by the Husband, but the 
amount of alimony and the form of equitable distribution must be determined by the trial court." 
 4.  "Accordingly, we reverse the award of the property titled in the name of Tierra 
Technologies to the Wife.  Because the three properties were an essential component of the 
equitable distribution award, upon remand the trial court must address both alimony and 
equitable distribution."   
Ehman v. Ehman, 39 FLW D619 (Fla. 2d DCA 2014) 
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TRIAL COURT ERRED IN FAILING TO ENFORCE PARTIES' STIPULATION 
PERTAINING TO ASSET DISTRIBUTION, AS PARTIES HAD APPORTIONED A 
VEHICLE AND VEHICLE'S DEBT TO WIFE AND STIPULATION WAS BINDING ON 
BOTH THE COURT AND THE PARTIES; ARGUMENT OF COUNSEL IS NOT 
EVIDENCE. 
 
 Before the parties attended their final hearing for dissolution of marriage, the parties 
agreed to the distribution of certain marital assets and liabilities.  Specifically, as to a 2007 GMC 
Acadia, the parties agreed that the Wife would receive the vehicle and its accompanying debt in 
the amount of $14,363.  In addition to the Acadia, the parties owned a 2006 Chevy Malibu, with 
a debt of $5,653.  The parties, however, could not agree on either vehicle's value.  When the 
parties testified at the final hearing as to the Acadia's value, the Wife alleged that the vehicle was 
worth $7500 while the Husband claimed the vehicle was worth $8215.  Further, the Wife 
stipulated that the Malibu was worth $4900 while the Husband claimed the vehicle was worth 
$7146.  The trial court then scheduled a telephonic hearing to flesh out the vehicle distribution.   

At the telephonic hearing, the Wife's attorney stated that the Acadia's value had decreased 
to a mere $1000 due to destruction of the vehicle's engine and transmission.  The Wife's attorney 
then contended that the Acadia be awarded to the Husband and the Malibu be awarded to the 
Wife.  The Husband's attorney objected, stating that the parties had already stipulated that the 
Acadia would be awarded to the Wife.  Moreover, the Husband's attorney requested that the 
award of the Arcadia properly reflect the new $1000 value.   

The court then ruled as to the final equitable distribution.  The court awarded the Malibu 
and its respective debt to the Wife but awarded the Acadia and its accompanying debt to the 
Husband.  The court also valued the Acadia and the Malibu based on the Wife's numbers and 
refused to make any modifications to the Acadia's value without testimony under oath.  The 
Husband appealed.  The District Court reversed: 

1.  "Stipulations regarding equitable distribution that are properly entered into are binding 
on the court as well as the parties." 

2.  "As for the valuation of the Acadia, that was not part of the parties' stipulation and 
was the subject of trial testimony.  The later unsworn representation by the Wife's counsel that 
the value of the Acadia had decreased from $7500 to $1000 between the time of the final hearing 
and the telephonic hearing was not a sufficient basis on which to revalue the vehicle.  Thus, the 
court correctly declined to revalue the vehicle on this basis." 

3.  "But there is no dispute that the parties properly entered into the stipulation regarding 
the equitable distribution of many of their assets and liabilities.  As a result, the trial court erred 
in refusing to enforce that portion of the stipulation that provided the Acadia and its associated 
debt would be distributed to the Wife." 

4.  "Accordingly, we reverse the equitable distribution scheme and remand with 
directions for the court to distribute the Acadia and its associated debt to the Wife." 
Porter v. Porter, 39 FLW D2580 (Fla. 2d DCA 2014)  
 

Third District 

Fourth District 
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Fifth District 
 

TRIAL COURT ERRED IN CREDITING HUSBAND FOR FULL AMOUNT 
EXPENDED ON UPKEEP OF HOME INSTEAD OF ONE HALF, AS THE MONEY 
EXPENDED ON THE UPKEEP OCCURRED DURING THE PENDENCY OF THE 
DIVORCE; FURTHER, WIFE ALSO ENTITLED TO ONE-HALF CREDIT FOR 
MONIES SHE SPENT TO MAINTAIN PROPERTY DURING DIVORCE 
PROCEEDINGS. 
 
 The Wife appealed the equitable distribution determined by the trial court as to the 
monies expended on the parties' Clermont home.  She alleged that she should be entitled to a 
credit for the monies she used in maintaining the Clermont property.  As to the funds expended, 
the District Court agreed and reversed: 
 1.  "First, the parties agree the trial court erred in its equitable distribution worksheet 
crediting Dr. Fairchild with $144,000 in equitable distribution for his contributions toward the 
upkeep of a Clermont home during the pendency of the divorce." 
 2.  "As Dr. Fairchild properly concedes, the correct credit should be $72,000 (one-half of 
the monies he expended in connection with upkeep of the Clermont property)." 
 3.  "Second, we agree with Ms. Fairchild that she is also entitled to a credit for one-half 
of the $10,754.22 that she spent to maintain the Clermont property during the pendency of the 
divorce proceeding (a credit of $5,377,11)." 
Fairchild v. Fairchild, 135 So.3d 537 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN FAILING TO ASSIGN FORMER HUSBAND PRE-
MARITAL EQUITY IN THE MARITAL HOME; FURTHER, CREDIT CARD DEBT 
ASSIGNED TO FORMER WIFE WAS LARGER SUM THAN STATED IN FORMER 
WIFE'S ADMISSION. 
 
 The Former Husband previously worked as a professional residential contractor.  Prior to 
the parties' marriage, the Former Husband bought a vacant lot by means of a loan of $155,800.  
The Former Husband then built what would be the parties' marital home, expending $12,000 
from his savings account and $31,200 from his salary.  Thereafter, the parties married on April 
28, 2000.   
 In March 2011, the Former Wife filed for divorce.  At the time of filing, the Former Wife 
had credit card debt in the amount of $129.75.  The Former Wife later testified that she borrowed 
$30,000 from her parents to cover attorney's fees while the Former Husband stated he took out a 
home equity line of credit in the amount of $5,000 as to his attorney's fees.  Throughout the 
dissolution proceedings, it was determined that the Former Wife continued to reside in the 
marital home until approximately three weeks before trial.  The Former Husband continued to 
pay the mortgage on the home. 
 At the parties' trial on July 25, 2012, the trial court stated that neither party was entitled to 
attorney's fees.  After approximately three months of inactivity, the parties submitted proposed 
timesharing plans, amortization tables, equitable distribution charts, and final judgments.  The 
trial court proceeded to adopt the Former Wife's proposed final judgment, which included the 
equitable distribution chart as well as the amortization table.   
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 In the final judgment, the Former Wife's $30,000 was included as a marital liability while 
the Former Husband's $5,000 was not.  Further, the trial court determined that the marital home 
was 100% marital, despite the Former Husband's purchase and building of the home prior to the 
marriage.  The trial court also valued the home at the time of dissolution rather than at the time 
of filing while the Former Husband received no credit for the mortgage payments he made on the 
marital home during the parties' trial.  Additionally, the trial court valued the Former Wife's 
credit card debt at $1,000 instead of the $129.75, as stipulated. 
 In the equitable distribution determined by the trial court, the Former Wife was awarded 
an equalization payment of $197,655, which amounted to $1,537.42 per month payable by the 
Former Husband.  The Former Husband was required to pay the mortgage and home equity line 
of $2,280 per month in addition to child support of $133.35 per month.  Therefore, the Former 
Husband's total expenditures came out to $3,950.77 even though his imputed income was only 
$3,440.17.  The Former Husband appealed the trial court's equitable distribution.  Regarding the 
equitable distribution, the District Court agreed and reversed: 
 1.  "Furthermore, the trial court's failure to attribute any pre-marital equity was error 
where undisputed and express testimony showed that Appellant provided $12,000 from savings 
and $31,200 from his salary before marriage for costs associated with the house." 
 2.  "The trial court also failed to credit Appellant for mortgage payments he made before 
trial, resulting in Appellee's benefit of the appreciation of the value of the marital home from the 
date of filing for dissolution to the date of trial." 
 3.  "Finally, although Appellee concedes error in this appeal that her credit card debt 
should have been $129.75 instead of $1000, the error was included in the proposed final 
judgment and adopted into the trial court's final judgment." 
Carnicella v. Carnicella, 140 So.3d 697 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN DISTRIBUTING PARTIES' MEDICAL EXPENSES 
UNEQUALLY, AS PARTIES HAD VERY SIMILAR NET INCOMES THUS MERITING 
AN EQUITABLE SPLIT. 
 
 The Former Husband to this action appeals the trial court's final judgment contending that 
the trial court erred in unequally distributing the parties' medical expenses, as the parties had 
nearly identical incomes. The District Court reversed: 
 1.  "Additionally, as conceded by Former Wife, the unequal allocation of uncovered 
reasonable and necessary medical expenses constituted error." 
 2.  "The parties' incomes were substantially equal.  On remand, Former Husband shall be 
responsible for fifty percent of such expenses." 
Orizondo v. Orizondo, 146 So.3d 151 (Fla. 5th DCA 2014) 
 
TRIAL COURT FAILED TO ASSIGN PARTIES' LIABILITIES EVEN THOUGH 
LIABILITIES WERE NOT CURRENTLY BEING PAID BY EITHER OF THE 
PARTIES. 
 
 The Former Husband appealed from the final judgment, contesting the trial court's failure 
to assign the parties' liabilities.  As to the liabilities, the District Court reversed: 
 1.  "Lastly, the parties listed their various liabilities and noted that none were being paid." 
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 2.  "On remand, despite the nonpayment, the final judgment should allocate the liabilities 
and include factual findings to support the allocation." 
Orizondo v. Orizondo, 146 So.3d 151 (Fla. 5th DCA 2014) 
 

E.  Judgment 

 
First District 

TRIAL COURT ERRED IN FAILING TO COMPLY WITH ITS OWN ORAL 
PRONOUNCEMENT THAT THE PARTIES WERE EACH ENTITLED TO THEIR 
RESPECTIVE MARITAL PORTIONS IN ONE ANOTHER'S PENSION UPON 
RETIREMENT. 
 
 The Former Husband to this proceeding appeals the trial court's failure to comply with its 
own oral pronouncement.  Said pronouncement provided that the parties were entitled to one-half 
of each other's pension upon retirement.  Nevertheless, at the parties' rehearing, the trial court did 
not comply with the oral pronouncement in its written order.  As to the written order, the District 
Court reversed: 
 1. "The trial court erred in failing to conform the written order on rehearing to its 
oral pronouncement at the hearing on the issue of the parties' respective pensions.  See Maggard 
v. Maggard, 844 So.2d 710 (Fla. 2d DCA 2003)." 
 2. "We therefore reverse those portions of the order on rehearing that address the 
parties' pensions and we remand with directions to conform the written judgment to the court's 
oral pronouncement that each party would be entitled to one half of the marital portion of the 
other party's pension value at the time of retirement." 
Antonacci v. Antonacci, 146 So.3d 514 (Fla. 1st DCA 2014) 

 
Second District 

 
Third District 

Fourth District 
 

TRIAL COURT FAILED TO MAKE NECESSARY FINDINGS, ESPECIALLY AS TO 
THE DEBT ASSIGNED TO WIFE; FURTHER, TRIAL COURT DID NOT CONSIDER 
HUSBAND'S CONTRIBUTION TO THE UPKEEP OF FARM WHEN DETERMINING 
FARM WAS A NON-MARITAL ASSET. 
 
 The parties to this proceeding were first divorced in October of 1991 but later remarried 
in October 1994.  The parties had four children, three of which are still minors.  Ultimately, the 
court determined an equitable distribution scheme and ruled that the Wife was entitled to 
durational alimony and child support.  In its distribution scheme, the trial court assigned $18,000 
of debt to the Wife.  Additionally, the trial court also ruled that the parties' farm was a non-
marital asset, despite testimony that the Husband had worked towards improving the farm as 
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well as the fact that marital funds were used to help with the upkeep of the property.  The Wife 
appealed the equitable distribution award.  The District Court reversed: 
 1.  "[W]e find that the trial court failed to make required findings of fact regarding 
equitable distribution.  In particular, the court's decision did not include 'specific written findings 
of fact' as to the individual valuation of significant marital assets." 
 2.  "[T]he court's final judgment of dissolution does not adequately support its 
determination that $18,000 in debt should be allocated to the Wife.  The trial court made no 
findings as to whether this liability was marital or non-marital, as required by section 61.075(3), 
Florida Statutes." 
 3.  "[T]he trial court must revisit the determination that the farm at issue in the dissolution 
is completely a non-marital asset.  Marital assets include not only assets acquired by either 
spouse during the marriage, but also the 'enhancement in value and appreciation of non-marital 
assets resulting either from the efforts of either party during the marriage or from the 
contribution to or expenditure thereon of marital funds or other forms of marital assets, or both.'" 
 4.  "In reaching its conclusion regarding the farm, the trial court failed to address the 
parties' testimony regarding the Husband's efforts expended on the farm during the marriage and 
the contribution of marital assets to the upkeep of the farm." 
Julia v. Julia, 146 So.3d 516 (Fla. 4th DCA 2014) 
 

Fifth District 
 

TRIAL COURT'S EQUITABLE DISTRIBUTION AWARD REVERSED BASED ON 
COURT'S DELAY ACCOMPANIED BY APPARENT CONFUSION OF THE ISSUES. 
 
 The Former Husband previously worked as a professional residential contractor.  Prior to 
the parties' marriage, the Former Husband bought a vacant lot by means of a loan of $155,800.  
The Former Husband then built what would be the parties' marital home, expending $12,000 
from his savings account and $31,200 from his salary.  Thereafter, the parties married on April 
28, 2000.   
 In March 2011, the Former Wife filed for divorce.  At the time of filing, the Former Wife 
had credit card debt in the amount of $129.75.  The Former Wife later testified that she borrowed 
$30,000 from her parents to cover attorney's fees while the Former Husband stated he took out a 
home equity line of credit in the amount of $5,000 as to his attorney's fees.  Throughout the 
dissolution proceedings, it was determined that the Former Wife continued to reside in the 
marital home until approximately three weeks before trial.  The Former Husband continued to 
pay the mortgage on the home. 
 At the parties' trial on July 25, 2012, the trial court stated that neither party was entitled to 
attorney's fees.  After approximately three months of inactivity, the parties submitted proposed 
timesharing plans, amortization tables, equitable distribution charts, and final judgments.  The 
trial court proceeded to adopt the Former Wife's proposed final judgment, which included the 
equitable distribution chart as well as the amortization table.   
 In the final judgment, the Former Wife's $30,000 was included as a marital liability while 
the Former Husband's $5,000 was not.  Further, the trial court determined that the marital home 
was 100% marital, despite the Former Husband's purchase and building of the home prior to the 
marriage.  The trial court also valued the home at the time of dissolution rather than at the time 
of filing while the Former Husband received no credit for the mortgage payments he made on the 
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marital home during the parties' trial.  Additionally, the trial court valued the Former Wife's 
credit card debt at $1,000 instead of the $129.75, as stipulated. 
 In the equitable distribution determined by the trial court, the Former Wife was awarded 
an equalization payment of $197,655, which amounted to $1,537.42 per month payable by the 
Former Husband.  The Former Husband was required to pay the mortgage and home equity line 
of $2,280 per month in addition to child support of $133.35 per month.  Therefore, the Former 
Husband's total expenditures came out to $3,950.77 even though his imputed income was only 
$3,440.17.  The Former Husband appealed the trial court's delay.  As to the delay in entering the 
final judgment, the District Court agreed and reversed: 
 1.  "An excessive delay between a trial and entry of final judgment may require 
reversal…  Whether the delay was 'reasonable' is evaluated on a case-by-case basis and that there 
is no bright-line test to determine whether the delay was reasonable." 

2.  "In previous cases, this court has acknowledged that 'the delayed ruling does not, 
standing alone, justify setting aside the final judgment.'" 
 3.  "Rather, there must be 'delay plus an indication that something is seriously amiss on 
the merits,' such as conflicts or inconsistencies between the trial court's findings at the time of 
trial and the ultimate judgment, or significant findings not supported by the record." 
 4.  "Other factors include those that show whether the delay in the trial court's ruling 
caused it 'to have forgotten or confused any material issue.'" 
 5.  "Here, the trial court waited almost six months, which, without more, would not 
require reversal.  However, based on the content and effect of the final judgment, we are 
convinced the trial court either forgot or confused the central issues at trial." 
 6.  "The trial court adopted verbatim Appellee's equitable distribution table.  The trial 
court's oral ruling expressly denying both parties' attorney's fees and the written final judgment 
classifying Appellee's $30,000 loan as marital liability are clearly inconsistent."   
Carnicella v. Carnicella, 140 So.3d 697 (Fla. 5th DCA 2014) 

 

F.  Procedure 

 
First District 

Second District 

Third District 

Fourth District 

Fifth District 
 

G.  Fault 

 
First District 

Second District 
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Third District 

Fourth District 

Fifth District 
 
 

VIII.  MARITAL HOME 

 

A.  Payment of Expenses of Ownership/Right to Credit for Payment 

 
First District 

Second District 

DISTRICT COURT UNABLE TO DETERMINE FORMER WIFE'S CLAIM TO 
FUTURE CREDIT FOR EXPENSES DUE TO LACK OF TRANSCRIPT AND TRIAL 
COURT'S FAILURE TO EXPLAIN ITS FINDINGS. 
 
 The Former Wife herein was awarded temporary use and possession of the marital home 
until the parties' minor child comes of age.  In awarding her the home, the Former Wife was 
required to pay for the taxes, insurance, and any maintenance on the home. Based on this 
arrangement, the Former Wife alleges that she is entitled to a credit or setoff upon the sale of the 
marital residence. The parties' final judgment is silent on any such credit or setoff.  As to the 
credit or setoff, the District Court remanded: 

1.  "Section 61.077 provides, in part:  A party is not entitled to any credits or setoffs upon 
the sale of the marital home unless the parties' settlement agreement, final judgment of 
dissolution of marriage, or final judgment equitably distributing assets or debts specifically 
provides that certain credits or setoffs are allowed or given at the time of the sale." 
 2.  "Because there is no transcript, and because the trial court did not explain its findings 
after the Former Wife moved for rehearing, we are unable to determine what factors, if any, the 
trial court relied upon in addressing the Former Wife's entitlement to any credits or setoffs for 
payment of taxes, insurance, and maintenance of the parties' marital home during her exclusive 
use and possession." 
 3.  "Therefore, we remand for the trial court to address the issue of whether the Former 
Wife is entitled to any credits or setoffs upon the sale of the marital home." 
Gonzalez Del Real v. Gonzalez Del Real, 139 So.3d 442 (Fla. 2d DCA 2014) 
 

Third District 

Fourth District 
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Fifth District 
 

TRIAL COURT ERRED IN CREDITING HUSBAND FOR FULL AMOUNT 
EXPENDED ON UPKEEP OF HOME INSTEAD OF ONE HALF, AS THE MONEY 
EXPENDED ON THE UPKEEP OCCURRED DURING THE PENDENCY OF THE 
DIVORCE; FURTHER, WIFE ALSO ENTITLED TO ONE-HALF CREDIT FOR 
MONIES SHE SPENT TO MAINTAIN PROPERTY DURING DIVORCE 
PROCEEDINGS. 
 
 The Wife appealed the equitable distribution determined by the trial court as to the 
monies expended on the parties' Clermont home.  She alleged that she should be entitled to a 
credit for the monies she used in maintaining the Clermont property.  As to the funds expended, 
the District Court agreed and reversed: 
 1.  "First, the parties agree the trial court erred in its equitable distribution worksheet 
crediting Dr. Fairchild with $144,000 in equitable distribution for his contributions toward the 
upkeep of a Clermont home during the pendency of the divorce." 
 2.  "As Dr. Fairchild properly concedes, the correct credit should be $72,000 (one-half of 
the monies he expended in connection with upkeep of the Clermont property)." 
 3.  "Second, we agree with Ms. Fairchild that she is also entitled to a credit for one-half 
of the $10,754.22 that she spent to maintain the Clermont property during the pendency of the 
divorce proceeding (a credit of $5,377,11)." 
Fairchild v. Fairchild, 135 So.3d 547 (Fla. 5th DCA 2014) 
 

 

B.  Miscellaneous 

 
First District 

Second District 
 

Third District 

Fourth District 

TRIAL COURT ERRED IN GIVING CHILDREN EXCLUSIVE USE OF THE 
MARITAL HOME WHILE PERMITTING PARTIES TO ALTERNATE LIVING IN 
HOME EVERY TWO WEEKS, AS TRIAL COURT MADE NO FINDING AS TO THE 
BEST INTERESTS OF THE CHILDREN. 
 
 The parties to this proceeding were first divorced in October of 1991 but later remarried 
in October 1994.  The parties had four children, three of which are still minors.  Ultimately, the 
court determined an equitable distribution scheme and ruled that the Wife was entitled to 
durational alimony and child support.  The trial court also awarded the children exclusive use 
and possession of the marital home while permitting the parties to alternate residing every two 
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weeks in the home.  The Wife appealed.  As to the exclusive use and possession of the marital 
home, the District Court reversed: 
 1.  "First, in awarding the four children exclusive use and possession of the marital home, 
with the parents rotating in at two week intervals, the trial court's decision made no mention of 
'the best interests of the children' with respect to this ruling." 
 2.  "This is a required factor for the court to consider when determining parental 
responsibility and distribution of assets." 
Julia v. Julia, 146 So.3d 516 (Fla. 4th DCA 2014) 
 
TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW IN 
DISQUALIFYING FORMER HUSBAND'S ATTORNEY FROM REPRESENTING 
FORMER HUSBAND IN ALL FURTHER PROCEEDINGS WHERE ATTORNEY WAS 
ONLY A MATERIAL WITNESS IN CONTEMPT MATTER; FURTHER, SANCTIONS 
PROPERLY IMPOSED AGAINST FORMER WIFE FOR UNNECESSARY 
LITIGATION WHERE LAW WAS UNEQUIVOCALLY AGAINST HER POSITION. 
 
 The Former Husband appealed from the trial court's order that disqualified his attorney, 
(who is also his current wife) Lourdes Ferrer, from advocating for him in post-dissolution 
matters against the Former Wife.  The Former Wife first filed a motion to disqualify the Former 
Husband's attorney/current wife due to the attorney's status as a material witness on the parties' 
contempt matter.  The Former Wife based this assertion on Rules Regulating the Florida Bar 4-
3.7(a).  The trial court granted the Former Wife's motion for disqualification and this petition for 
certiorari followed.  The District Court granted the certiorari: 
 1.  "We conclude that the order of disqualification departs from the essential 
requirements of law because it is not limited to Ferrer's participation during the contempt 
hearing." 
 2.  "As is well established by numerous Florida courts, the fact that Ferrer was a 
potentially necessary witness at the contempt hearing would not prevent her from serving as the 
Former Husband's attorney in other pre-trial, trial, and post-trial proceedings." 
 3.  "Under normal circumstances, we would conclude this opinion by simply granting the 
petition and quashing the trial court's order of disqualification and therein recognize that the 
order of disqualification was impermissibly overbroad." 
 4.  "However, the actions of counsel for the Former Wife… have transformed this 
'simple' matter into an unnecessary and protracted controversy by [his] failure to acknowledge 
clear and unambiguous controlling law directly adverse to his client's position." 
 5.  "As such, we are compelled to take the extraordinary but not unprecedented step of 
awarding appellate attorney's fees as a sanction." 
 6.  "Although the Former Husband did not cite [to certain specified decisions] either here 
or in the trial court, [the Former Wife's counsel] had an obligation to concede error based on 
those cases and the plain language of the rule." 
 7.  "The trial court's order of disqualification did not just prohibit Ferrer from 
representing the Former Husband at the contempt hearing; it generally prohibited her from any 
further representation of the Former Husband." 
 8.  "'Disqualification of a party's chosen counsel is a drastic remedy that should be used 
sparingly.'  In addition, '[m]otions for disqualification are generally viewed with skepticism 
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because disqualification of counsel impinges on a party's right to employ a lawyer of choice, and 
such motions are often interposed for tactical purposes.'" 
 9.  "In this case, there was no legal basis for disqualifying Ferrer from representing the 
Former Husband in any proceedings subsequent to the contempt hearing.  Therefore, the Former 
Wife's counsel…should have confessed error as to the trial court's general order of 
disqualification." 
 10.  "Accordingly, we remand this matter to the trial court to assess the amount of 
appellate attorney's fees to be imposed as a sanction on the Former Wife for her counsel's 
baseless defense in this proceeding." 
Lieberman v. Lieberman, 39 FLW D2457 (Fla. 4th DCA 2014) 
 

Fifth District 
 

 

IX.  PATERNITY 

 

A.  Genetic Testing/Disestablishment 

 
First District 

Second District 
 

Third District 

TRIAL COURT ERRED IN COMPELLING MAN NAMED AS CHILD'S FATHER ON 
CHILD'S BIRTH CERTIFICATE TO SUBMIT TO PATERNITY TESTING DUE TO 
MOTHER'S CLAIMS OF FRAUD AND DURESS, AS TRIAL COURT FAILED TO 
MAKE A FINDING THAT SUCH TESTING WOULD BE IN THE CHILD'S BEST 
INTERESTS. 
 
 The parties to this action entered into an agreement in which the Mother consented to 
give up her child to the Petitioner, Mr. Flores.  Among other things, the agreement stated that 
Mr. Flores would be named as the child's father on the child's birth certificate.  Further, the 
parties agreed that the child would permanently reside with Mr. Flores and his wife and that the 
Mother relinquished all rights concerning the child.  Said agreement was written and notarized 
eight days after the child's birth.   

Sometime thereafter, the Mother attempted to disestablish Mr. Flores' paternity based on 
claims of fraud, duress, and diminished capacity.  The Mother asserted that Mr. Flores 
fraudulently signed the birth certificate because he and the Mother had never had any sort of 
intimate relationship, thus precluding the possibility that Mr. Flores was in fact the biological 
father.  Based on the Mother's claims, the trial court ordered Mr. Flores to submit to a paternity 
test.  Mr. Flores appealed.  The District Court agreed and reversed: 
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1.  "[N]o party to any family law proceeding is entitled to an order requiring another 
party to submit to genetic testing unless (1) the proceedings place paternity 'in controversy' and 
(2) 'good cause' exists for testing." 

2.  "Prior to ordering paternity testing, the trial court must also determine that the testing 
would be in the child's best interest."   

3.  "When a birth occurs in a hospital, 'the person in charge of the facility shall be 
responsible for preparing the certificate, certifying the facts of the birth, and filing the certificate 
with the local registrar.'" 

4.  "As to entering the name of the father on the birth certificate when the mother is 
unmarried at the time of the child's birth, section 382.013(2)(c) provides as follows: If the mother 
is not married at the time of the birth, the name of the father may not be entered on the birth 
certificate without the execution of an affidavit signed by both the mother and the person to be 
named as the father." 

5.  "It is undisputed that the mother was unmarried when she gave birth to the Child at a 
hospital located in Miami-Dade County.  Thus, in preparing the birth certificate for filing, 'the 
person in charge of the [hospital]' could not have named Mr. Flores as the Child's father on the 
birth certificate unless the Mother and Mr. Flores executed an affidavit or acknowledgment of 
paternity." 
 6.  "Further, as neither Mr. Flores nor the Mother sought to rescind the voluntary 
acknowledgement of paternity within sixty days, as set forth in section 742.10, there is a 
presumption that Mr. Flores is the Child's legal father." 
 7.  "Section 742.10(1) gives the individuals named on a birth certificate sixty days to 
rescind the voluntary acknowledgement of paternity, but after that sixty-day period has passed, 
the presumption can only be rebutted by proof of 'fraud, duress, or material mistake of fact.'" 
 8.  "In the instant case, based on the record before this Court, it does not appear that the 
trial court addressed whether the Mother can meet her burden of establishing either fraud or 
duress as required by section 742.10(4), or whether Mother's allegations of duress or fraud are 
supported by any reliable evidence." 
 9.  "Neither the order under review nor the transcript of the hearing involving the ore 
tenus motion for paternity testing contain any findings as to whether the Mother can demonstrate 
fraud or duress.  Moreover, based on the Agreement and the facts asserted by the Mother in her 
petition to disestablish paternity, it does not appear that she could possibly demonstrate that she 
was the victim of fraud because she was complicit in the alleged fraud." 
 10.  "Further, although the Mother asserts the statutory ground of duress in seeking to 
rebut the presumption of paternity in Mr. Flores' favor, her petition does not assert any facts 
substantiating her allegation of duress.  Rather, the Agreement entered into by Mr. Flores and 
Mother indicates that she was not under duress—she was of 'clear mind' and voluntarily agreed 
to the arrangement." 
 11.  "Even if the trial court had found that the Mother met her burden of establishing 
either fraud or duress, and therefore, 'good cause' for ordering paternity testing, the trial court 
nonetheless should have made findings as to whether ordering paternity testing was in the Child's 
best interest." 
 12.  "In the instant case, based on the record before this Court, the trial court failed to 
determine whether ordering the Child's legal father, Mr. Flores, to submit to paternity testing 
would be in the Child's best interest." 
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 13.  "The record reflects that the Child, who is now almost four years old, began to live 
with Mr. Flores when she was only two days old.  At this point, there is nothing in the record to 
discount the likelihood that during this almost four-year period, the Child and Mr. Flores have 
formed a loving and caring child-father relationship and that Mr. Flores has provided for the 
Child financially." 
 14.  "In contrast, it appears that the alleged biological father knew that the Mother was 
pregnant and, although he believed he was the Child's biological father, he took absolutely no 
action to assert his alleged paternity." 
 15.  "At this point, even if it were determined that the alleged biological father is in fact 
the Child's biological father, it most likely will not be in the Child's best interests to disestablish 
Mr. Flores' paternity and have the alleged biological father named as the Child's father on her 
birth certificate as requested by the Mother." 
 16.  "For these reasons, we grant the petition for writ of certiorari and quash the order 
requiring Mr. Flores to submit to paternity testing." 
Flores v. Sanchez, 137 So.3d 1104 (Fla. 3d DCA 2014) 
 

Fourth District 

Fifth District 
 

TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW IN 
ORDERING FATHER TO TAKE A PATERNITY TEST WHERE PREVIOUS 
JUDGMENT OF PATERNITY HAD NOT BEEN VACATED. 
 
 The Father, Kionn Alls, ignored a prior court order that required him to take a paternity 
test.  As a result of his failure to take the test, the court entered a judgment finding Alls to be the 
father of the child, M.C.  The judgment reflected that Alls was the father despite the fact that the 
Mother was married to another man at the time of the child's conception and birth.  Further, the 
Mother's husband was listed as M.C.'s father on the birth certificate.  In entering the paternity 
judgment, the trial court did not consider the best interests of the child, the appointment of a 
guardian ad litem, or conducting a hearing. 
 Alls appealed from the judgment, but later dismissed the appeal.  Alls then filed a motion 
to set aside the judgment pursuant to Florida Rule of Civil Procedure 1.540.  Alls based his 
motion on the court's lack of subject matter jurisdiction as well as the court's failure to conduct a 
Privette hearing.  

Instead of ruling on the motion, the trial court entered another order requiring Alls to 
submit to a paternity test.  Alls then filed a notice of appeal from the order, which the District 
Court treated as a petition for writ of certiorari.  Thereafter, Alls filed an amended petition in 
which he alleged that the trial court departed from the essential requirements of law when it 
ordered an additional paternity test without complying with Privette and failing to determine 
whether the first paternity judgment was void.  As to the paternity judgment, the District Court 
agreed and quashed the order: 
 1.  "The Department of Revenue concedes that the trial court erred in ordering a paternity 
test since the previous judgment of paternity had not been vacated." 
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 2.   "Accordingly, we grant the petition and quash the lower court's order.  The trial court 
must first vacate the original paternity judgment and conduct a Privette hearing before ordering a 
paternity test." 
Alls v. Department of Revenue, 138 So.3d 592 (Fla. 5th DCA 2014) 

 
 

B.  Miscellaneous 

 
First District 

Second District 

AWARD OF CUSTODY TO CHILD'S LEGITIMATE AND LEGAL FATHER WAS IN 
THE CHILD'S BEST INTEREST AND SUPPORTED BY COMPETENT, 
SUBSTANTIAL EVIDENCE. 
 
 The parties to this action, known as "J.R." and "biological mother," were married in 1999.  
The parties had three children together.  C.G., the third party to this action, was a married man 
with two children of his own.  C.G. & J.R. were in business together.  At some point in 2005, the 
biological mother and C.G. began an affair.  Due to the extra marital affair, the biological mother 
became pregnant with H.G.R.  She then informed C.G. that he may be the father.  The biological 
mother, however, did not tell J.R. about the potential paternity issue.  As such, J.R. assumed that 
the child was his. 
 Upon H.G.R.'s birth, the biological mother allowed C.G. to have visitation with the child.  
It was not until H.G.R. was seven months old that the biological mother informed J.R. that C.G. 
may be the child's father.  In May 2007, the biological mother and J.R. terminated visitation 
between C.G. and the child.  Thereafter, C.G. filed an action for paternity.  Between February 1, 
2008 through January 31, 2009, C.G. had no visitation with H.G.R. 
 In January 2009, however, the biological mother and J.R. separated, thus prompting the 
biological mother and C.G. to enter into a "paternity, support, and other relief related 
agreement."  Among other things, this agreement acknowledged C.G. as the child's legal, natural, 
and biological father as well as re-established visitation between C.G. and H.G.R.  Along with 
these provisions, the agreement contained a clause which stated, "[t]his agreement in no way 
removes any parental rights of [J.R.] as to custody or visitation with [H.G.R.], according to 
Florida State Law…or further order of the Court."  In February 2009, the trial court entered a 
final order acknowledging the above-mentioned agreement. 
 Sometime thereafter, the biological mother was arrested for drug possession.  Due to her 
arrest, C.G. refused to return the child after a particular visitation.  Pursuant to an emergency 
pick up order, however, H.G.R. was returned to the biological mother.  J.R. then filed a verified 
motion to set aside and/or vacate the agreement and final order.  The biological mother and C.G. 
then entered into a "post paternity custodial residential parent, time sharing plan for minor child, 
support[,] and other related relief agreement."  Again, this agreement acknowledged C.G.'s 
parental rights and additionally provided for equal timesharing between the biological mother 
and C.G.  
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 In June 2009, the biological mother filed for divorce from J.R.  Between the filing for 
divorce and its ultimate dismissal in October 2010, the trial court temporarily adopted the second 
custody agreement between the biological mother and C.G. The trial court additionally permitted 
J.R. to pursue his pending motion to set aside and/or vacate.  
 The trial court entered an order vacating the parties' final judgment on the original 
parenting agreement in October 2009.  The trial court also removed H.G.R. from C.G.'s care.  
The trial court stated that the original agreement and final judgment created a "legal fiction of 
dual paternity" that was contrary to state law and public policy.  
 Two years later, in July 2011, C.G. filed a verified emergency motion for timesharing, 
modification of timesharing, and sole and/or shared custodial responsibility of the child.  C.G.'s 
basis for the motion was DNA proving he was the child's biological father and his involvement 
in the child's life.  In addition, he noted the biological mother was a drug user.  The trial court 
denied the motion, but the matter was set for trial. 
 After due consideration of the Guardian Ad Litem's written report, the trial court entered 
an order against C.G. in the paternity action.  The trial court noted that despite C.G.'s status as 
the biological father, he had no relationship with H.G.R.  Moreover, many of the factors in 
section 61.13(3) of the Florida Statutes favored placement with J.R., but not with C.G.  The trial 
court additionally noted it was in the child's best interests to remain with J.R. and for the child's 
birth certificate to reflect J.R. as the father.  C.G. appealed, claiming that there was insufficient 
evidence.  The District Court affirmed: 
 1.  "Initially, we reject C.G.'s argument that there was insufficient evidence to support the 
trial court's determination that it was in H.G.R.'s best interest for J.R. to remain recognized as her 
legitimate and legal father." 
 2.  "Instead, we conclude that based on the factors set forth in section 61.13(3), the trial 
court's decision to award custody to J.R. and to deny C.G.'s paternity action was supported by 
competent, substantial evidence." 
 3.  "Thus we affirm the final judgment denying C.G.'s verified complaint to determine 
paternity without further comment." 
C.G. v. J.R., 130 So.3d 776 (Fla. 2d DCA 2014) 
 
TRIAL COURT DID NOT ERR IN VACATING ORDER THAT APPROVED A 
PATERNITY AND SUPPORT AGREEMENT WHERE SAID AGREEMENT CREATED 
THE LEGAL FICTION OF DUAL PATERNITY. 
 
 The parties to this action, known as "J.R." and "biological mother," were married in 1999.  
The parties had three children together.  C.G., the third party to this action, was a married man 
with two children of his own.  C.G. & J.R. were in business together.  At some point in 2005, the 
biological mother and C.G. began an affair.  Due to the extra marital affair, the biological mother 
became pregnant with H.G.R.  She then informed C.G. that he may be the father.  The biological 
mother, however, did not tell J.R. about the potential paternity issue.  As such, J.R. assumed that 
the child was his. 
 Upon H.G.R.'s birth, the biological mother allowed C.G. to have visitation with the child.  
It was not until H.G.-R. was seven months old that the biological mother informed J.R. that C.G. 
may be the child's father.  In May 2007, the biological mother and J.R. terminated visitation 
between C.G. and the child.  Thereafter, C.G. filed an action for paternity.  Between February 1, 
2008 through January 31, 2009, C.G. had no visitation with H.G.R. 
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 In January 2009, however, the biological mother and J.R. separated, thus prompting the 
biological mother and C.G. to enter into a "paternity, support, and other relief related 
agreement."  Among other things, this agreement acknowledged C.G. as the child's legal, natural, 
and biological father as well as re-established visitation between C.G. and H.G.R.  Along with 
these provisions, there was also a clause which stated, "[t]his agreement in no way removes any 
parental rights of [J.R.] as to custody or visitation with [H.G.R.], according[] to Florida State 
Law…or further order of the Court."  In February 2009, the trial court entered a final order 
acknowledging the above-mentioned agreement. 
 When the biological mother was arrested for drug possession, however, C.G. refused to 
return the child after a particular visitation.  Pursuant to an emergency pick up order, however, 
H.G.-R. was returned to the biological mother.  J.R. then filed a verified motion to set aside 
and/or vacate the agreement and final order.  The biological mother and C.G. then entered into a 
"post paternity custodial residential parent, time sharing plan for minor child, support[,] and 
other related relief agreement."  Again, this agreement acknowledged C.G.'s parental rights and 
provided for equal timesharing between the parties.  This agreement released J.R. from any 
financial responsibilities towards the child and did not mention anything as to J.R.'s parental 
rights.  
 In June 2009, the biological mother filed for divorce from J.R.  Between the filing for 
divorce and its ultimate dismissal in October 2010, the trial court adopted the second custody 
agreement on a temporary basis between the biological mother and C.G. The trial court 
additionally permitted J.R. to pursue his pending motion to set aside and/or vacate.  
 The trial court entered an order vacating the parties' final judgment on the original 
parenting agreement in October 2009.  The trial court also removed H.G.R. from C.G.'s care.  
The trial court stated that the original agreement and final judgment created a "legal fiction of 
dual paternity" that was contrary to state law and public policy.  After the October 2009 order, 
the biological mother placed the child with J.R.   
 Two years later, in July 2011, C.G. filed a verified emergency motion for timesharing, 
modification of timesharing, and sole and/or shared custodial responsibility of the child.  C.G.'s 
basis for the motion was DNA proving he was the child's biological father and his involvement 
in the child's life.  In addition, he noted the biological mother was a drug user.  The trial court 
denied the motion, but the matter was set for trial. 
 In February 2012, a guardian ad litem (GAL) was appointed.  In her written report, the 
GAL considered either J.R. or C.G. as placements for the child, as the biological mother had not 
seen the child for over two years.  In addition, due to the biological mother's drug use, the GAL 
concluded she would not be a suitable placement for the child.  The GAL ultimately concluded it 
would be in the child's best interest to reside with J.R.  Further, the GAL mentioned that the 
child's placement with C.G. could be challenged and not permissible under Florida law and that 
it was in the child's best interest to preserve the "presumption of legitimacy" that arose upon 
H.G.R.'s birth. 
 Agreeing with the GAL, the trial court entered an order against C.G. in the paternity 
action.  The trial court noted that despite C.G.'s status as the biological father, he had no 
relationship with H.G.-R.  Moreover, many of the factors in section 61.13(3) of the Florida 
Statutes favored placement with J.R., but not with C.G.  The trial court additionally stated it was 
in the child's best interests to remain with J.R. and for the child's birth certificate to reflect J.R. as 
the father.  C.G. appealed the October 2009 order vacating the original order, which had 
approved the previous paternity and timesharing agreement.  The District Court affirmed:  
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 1.  "The fact that C.G.'s DNA test results established that he was H.G.R.'s biological 
father is 'legally sufficient' for purposes of establishing parental rights."   
 2.  "The Florida Supreme Court has defined the 'legal father' as the man to whom the 
mother was married when the child was born and whose name appears on the birth certificate…" 
 3.  "Florida does not recognize 'dual fathership' [and therefore] [o]nly one man may be 
designated the child's 'legal father' (with rights and responsibilities thereof) at any given time." 
 4.  "In [an earlier case] the court was tasked with deciding whether a trial court properly 
dismissed a biological father's petition to establish paternity where the child was born during the 
biological mother's intact marriage to a man who was not the biological father." 
 5.  "The court noted that section 742.10 provided the proper procedure for determining 
paternity for 'children born out of wedlock' and that section 742.011 provided that paternity 
proceedings could be initiated only where paternity had not already been established 'by law or 
otherwise.'"  
 6.  "Thus, according to the court, 'Chapter 742 does not afford [a biological father] the 
statutory right to sue for paternity [where] the child in question…was not born 'out of wedlock' 
and the paternity of the child had been 'otherwise' established. '" 
 7.  "Similarly here, H.G.R. was born during the biological mother's intact marriage to J.R.  
Although the biological mother and J.R. were separated at the time of the final hearing, they 
were still married." 
 8.  "Consequently, the child was not born out of wedlock and paternity had been 
otherwise established.  Thus, the presumption of legitimacy applied in this case." 
 9.  "We acknowledge that the birth certificate was amended to reflect that C.G. was 
H.G.R.'s father pursuant to the January 2009 agreement.  However, J.R. was not a formal party to 
that agreement, he was not represented by counsel during the signing of the agreement, and he 
was not asked whether he agreed with the terms." 
 10.  "We are cognizant of the gravity of our decision and the legal ramification that it has 
on C.G.'s and H.G.R.'s relationship.  However, under the facts of this case, there is simply no 
support in Florida law for the proposition that H.G.R. is entitled to have two legally recognized 
fathers." 
C.G. v. J.R., 130 So.3d 776 (Fla. 2d DCA 2014) 
 

Third District 

IN PATERNITY ACTION, MOTHER, AS A FOREIGN CITIZEN, WAS NOT 
ENTITLED TO A PRESUMPTION IN FAVOR FOR HER CHOICE OF FORUM. 
 
 The Father appealed from a non-final order, which denied his motion to dismiss for 
forum non conveniens.  Approximately seventeen years ago, the Mother and the Father had a 
child in Russia.  The Mother petitioned to establish paternity and in addition, seek prospective 
and retrospective child support.  The Mother is a citizen of Russia, with little to no connection to 
the State of Florida.  In his motion, the Father alleged that the Mother was not entitled to "the 
presumption in favor of plaintiff's forum choice in a forum non conveniens analysis."  The 
District Court agreed and reversed: 
 1.  "In Kinney System, Inc. v. Continental Insurance Co., 674 So. 2d 86 (Fla. 1996), the 
Supreme Court established a four-step analysis to resolve issues of forum non conveniens.  This 
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analysis was codified by Florida Rule of Civil Procedure 1.061.  The rule requires a court to 
consider: 
 (1) whether an adequate alternative forum exists that has jurisdiction over the whole case, 
including all of the parties; 
 (2) all relevant private interests, weighing in the balance the strong presumption against 
disturbing a plaintiff's forum choice; 
 (3) if the balance of private interests is at or near equipoise, whether relevant public 
interests tip the scale in favor of another forum; and 
 (4) if the balance favors an alternative forum, the court must ensure that the plaintiff can 
bring suit in the alternative forum.'' 
 2.  "The trial court in this case determined that the private interests of the parties were at 
equipoise, but it appears that the trial court mainly relied upon the general presumption in favor 
of the plaintiff's forum choice.  This presumption, however, is at its strongest when the plaintiffs 
are citizens, residents, or corporations of this country." 
 3.  "The only issues remaining in this case is whether Russia constitutes an adequate 
alternative forum.  We hold that it does." 
 4.  "The [M]other and child reside in Russia; Russia has jurisdiction over the related 
issues of custody, visitation, and time-sharing; the Father recently filed an action for paternity in 
Russia; the Russian court determined he was the father under Russian law; and the Father stated 
he has already agreed to submit to the jurisdiction of the Russian court on the remaining matters 
that are presently before the trial court." 
 5.  "We therefore reverse and remand with instructions that the trial court abate the 
action, upon the Father's stipulation before the trial court that he will submit to the jurisdiction of 
the Russian court, to give the Father an opportunity to appear and litigate the action before the 
Russian court." 
Sazonov v. Karpova, 39 FLW D27 (Fla. 3d DCA 2014) 
 

Fourth District 

Fifth District 
 
 

X. PROCEDURAL MATTERS 

 

A.  Service and Jurisdiction 

 
First District 

TRIAL COURT ERRED IN TRANSFERRING VENUE OF PARTIES' CASE TO 
MIAMI-DADE COUNTY WHERE LEON COUNTY WAS THE ONLY PROPER 
COUNTY FOR THE DIVORCE ACTION. 
 
 The Former Husband filed a petition for dissolution of marriage in September 2013 in 
Leon County.  Sometime during September, the Former Husband and the Former Wife got into 
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an argument, which progressed to the Former Husband trying to take the parties' minor child out 
of the marital home.  The argument turned violent when the Former Wife tried to prevent the 
Former Husband from taking the child.  The Former Husband proceeded to punch the Former 
Wife in the face several times.  The Former Husband was then arrested and the Department of 
Children and Families ("DCF") pursued an investigation.  The Former Wife fled to Miami-Dade 
County, where her mother resided.  The DCF case was then transferred to Miami-Dade County 
and the Former Wife obtained a temporary injunction against the Former Husband in Miami-
Dade County. 
 In the meantime, the Former Husband filed a motion for emergency pick up in Leon 
County. The Leon County Court granted the Former Husband's motion.  Thereafter, the Miami-
Dade Court contacted the Leon County Court regarding the conflicting orders.  Ultimately, the 
Leon County Court stayed the emergency pick up. 
 The Former Wife then filed a motion to transfer venue of the dissolution proceedings 
from Leon County to Miami-Dade County on October 4, 2013.  The Former Wife sought a 
transfer based on the child's enrollment in school as well as the Former Wife's employment in 
Miami-Dade and the current domestic violence case pending in Miami-Dade County.  The 
Former Wife also noted that it would be an undue hardship for her to proceed with the case in 
Leon County.  The Miami-Dade County court granted the Former Wife's request for transfer of 
venue.  The Former Husband appealed.  Regarding the transfer of venue, the District Court 
reversed: 
 1.  "In a dissolution of marriage action, the trial court is to look to the single county 
where 'the intact marriage was last evidenced by a continuing union of partners who intended to 
remain and to remain married, indefinitely if not permanently.'"   
 2.  "But a court may transfer any civil action 'to any other court of record in which it 
might have been brought' for the convenience of the parties or witnesses or the interest of 
justice." 
 3.  "As the party bearing the burden of demonstrating that venue is proper in Miami-Dade 
County, Former Wife pieces together a panoply of proof in the record she claims supports 
affirming the order on appeal, which she claims, is based upon either the 'convenience of the 
parties' or is 'in the interests of justice.'" 
 4.  "While we sympathize with Former Wife's arguments, they fail for two main reasons.  
First, nothing in the order on appeal states that the order was granted based on either of the 
reasons permitted in the transfer statute." 
 5.  "'Prior to granting a change of venue pursuant to section 47.122, a trial court must 
make a finding of substantial inconvenience or undue expense.'  While the trial court may have 
envisioned making such a finding based upon the language in the order stating that the court had 
'considered the request, reviewed the record, and considered all relevant factors,' the fact remains 
that the court did not consider the applicability of section 47.122 in its ruling." 
 6.  "Second, and more importantly, is the fact that the transfer statute—despite providing 
reasons a case may be transferred—expressly limits the ability of a court to transfer a case to 'any 
other court of record in which [the proceeding] might have been brought.'" 
 7.  "The limitations of the transfer to 'any other court of record in which it might have 
been brought' in section 47.122, means that any transfer is limited to a county that would have 
been a proper venue initially."  
 8.  "Here, a review of the parties' UCCJEA affidavits reveals that neither has ever lived in 
Miami-Dade County.  It was error for the trial court to transfer the case to that county because 
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Leon County was the only appropriate forum where an action for divorce could have been 
brought."   
 9.  "A statutory prohibition bars a second change of venue transferring a case back to the 
court that originally transferred it.  An exception to this statutory prohibition is where the initial 
transferor court is the only one where venue is lawful, which applies here." 
McGee v. McGee, 145 So.3d 955 (Fla. 1st DCA 2014) 
 

Second District 

TRIAL COURT ERRED IN PERMITTING WIFE TO PROCEED TO FINAL 
JUDGMENT OF DISSOLUTION OF MARRIAGE WHERE AMENDED PETITION 
HAD NOT BEEN SERVED UPON THE HUSBAND. 
 
 In late July of 2011, the Wife initiated dissolution of marriage proceedings.  The Wife's 
original petition contained ten numbered paragraphs and requested exclusive use and possession 
of the parties' marital condominium in Tampa.  The petition further requested exclusive use and 
possession of another Tampa real property; named a jointly owned home in Italy; and requested 
proceeds from the sale of two apartments in Italy titled in the Husband's name.  In addition to 
these requests, the original petition also requested that the proceeds from the sale of the two 
apartments in Italy be divided equally between the parties.  Without mention of other specific 
property, the Wife sought equitable distribution of marital assets and debts.  The original petition 
was silent as to the jointly held home located in Italy. 
 The Wife obtained a clerk's default against the Husband, and Notice of the default final 
hearing was mailed to the Husband in care of his counsel in Italy.  After the entry of the default 
judgment, however, the Wife filed an amended petition.  The amended petition contained 
fourteen numbered paragraphs, compared to the original petition's ten.  The amended petition 
requested the distribution of a promissory note; requested the title to the two Tampa properties 
rather than exclusive use and possession; and requested an interest in an additional property 
located in Italy, which was allegedly bought with marital funds.  Further, the Wife sought as her 
sole property the parties' six motorcycles and a Mercedes. The Husband was never served with 
the amended petition.  The Husband appealed the final judgment dissolving his marriage, 
claiming he was denied due process.  The District Court agreed and reversed: 
 1.  "The record shows, as set forth above, that the amended petition asserted new claims 
and requested relief that was not specifically identified in the initial pleading. This is critical 
because a default only admits the well-pleaded facts and acquiesces only to relief specifically 
prayed for." 
 2.  "[A] default is not designed to give a strategic advantage to the plaintiff so that it may 
obtain a judgment without dealing with the defendant's challenges and defenses." 
 3.  "Operationally, without service of the amended petition, that is what transpired in this 
instance. Ms. Barry was afforded a strategic advantage to which she was not entitled." 
 4.   "Writing for this court in [an earlier case], Judge Whatley observed that where a 
default is entered against a party, its reach is limited to 'admitting the well-pleaded facts' and 
'acquiesc[ing] in the relief specifically prayed for.'  Thus, it was improper to award relief not 
requested in the petition." 
 5.  "The decisional law is consistent with the requirements of Florida's procedural rules. 
Florida Family Law Rule of Procedure 12.080(c)(1) states that a service of process is not 



 193 

required on a party against whom a default has been entered except where the subsequent 
pleading 'asserts new or additional claims.'" 
 6.  "Because the circumstances of this case require that Ms. Barry's amended petition be 
served on Mr. Baricchi, and it was not, the trial court erred in entering final judgment." 
Baricchi v. Barry, 137 So.3d 1196 (Fla. 2d DCA 2014) 
 

Third District 

IN PATERNITY ACTION, MOTHER, AS A FOREIGN CITIZEN, WAS NOT 
ENTITLED TO A PRESUMPTION IN FAVOR FOR HER CHOICE OF FORUM. 
 
 The Father appealed from a non-final order, which denied his motion to dismiss for 
forum non conveniens.  Approximately seventeen years ago, the Mother and the Father had a 
child in Russia.  The Mother petitioned to establish paternity and in addition, seek prospective 
and retrospective child support.  The Mother is a citizen of Russia, with little to no connection to 
the State of Florida.  In his motion, the Father alleged that the Mother was not entitled to "the 
presumption in favor of plaintiff's forum choice in a forum non conveniens analysis."  The 
District Court agreed and reversed: 
 1.  "In Kinney System, Inc. v. Continental Insurance Co., 674 So. 2d 86 (Fla. 1996), the 
Supreme Court established a four-step analysis to resolve issues of forum non conveniens.  This 
analysis was codified by Florida Rule of Civil Procedure 1.061.  The rule requires a court to 
consider: 
 (1) whether an adequate alternative forum exists that has jurisdiction over the whole case, 
including all of the parties; 
 (2) all relevant private interests, weighing in the balance the strong presumption against 
disturbing a plaintiff's forum choice; 
 (3) if the balance of private interests is at or near equipoise, whether relevant public 
interests tip the scale in favor of another forum; and 
 (4) if the balance favors an alternative forum, the court must ensure that the plaintiff can 
bring suit in the alternative forum." 
 2.  "The trial court in this case determined that the private interests of the parties were at 
equipoise, but it appears that the trial court mainly relied upon the general presumption in favor 
of the plaintiff's forum choice.  This presumption, however, is at its strongest when the plaintiffs 
are citizens, residents, or corporations of this country." 
 3.  "The only issues remaining in this case is whether Russia constitutes an adequate 
alternative forum.  We hold that it does." 
 4.  "The [M]other and child reside in Russia; Russia has jurisdiction over the related 
issues of custody, visitation, and time-sharing; the Father recently filed an action for paternity in 
Russia; the Russian court determined he was the father under Russian law; and the father stated 
he has already agreed to submit to the jurisdiction of the Russian court on the remaining matters 
that are presently before the trial court." 
 5.  "We therefore reverse and remand with instructions that the trial court abate the 
action, upon the Father's stipulation before the trial court that he will submit to the jurisdiction of 
the Russian court, to give the Father an opportunity to appear and litigate the action before the 
Russian court." 
Sazonov v. Karpova, 39 FLW D27 (Fla. 3d DCA 2014) 
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Fourth District 

TRIAL COURT'S DISMISSAL OF DISSOLUTION OF MARRIAGE CASE FOR LACK 
OF JURISDICTION IMPROPER WHERE APPELLANT RESIDED IN STATE SIX 
MONTHS BEFORE COMMENCING ACTION. 
 
 The Appellant, Maria Yadira Padilla, appealed the trial court's final order dismissing her 
dissolution of marriage petition for lack of jurisdiction.  The District Court agreed and reversed:  
"We reverse because the record before us established that the Appellant resided in the state six 
months before the filing of the petition as required by section 61.021, Florida Statutes (2012)."  
Padilla v. Vindel, 132 So.3d 378 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN AWARDING THE WIFE THREE PROPERTIES TITLED 
IN BUSINESS' NAME, AS THE BUSINESS WAS NEVER A PARTY TO THE 
DISSOLUTION PROCEEDINGS. 
 
 The Wife filed a petition for dissolution of marriage on January 26, 2011, after nearly 13 
years of marriage.  Thereafter, the Wife filed a motion requesting that the trial court to strike the 
Husband's pleadings and enter a judicial default due to the Husband's failure to attend mediation, 
two depositions, and failure to provide an array of discovery documents.  The trial court denied 
the Wife's motion on April 5, 2012, but did order the Husband to provide the discovery 
documents.   Thereafter, on July 30, 2012, the Wife filed a motion asking the trial court to strike 
the Husband's pleadings because of his failure to provide the discovery documents.  The trial 
court granted the Wife's motion and entered a judicial default against the Husband.  Upon a final 
hearing, the trial court entered a final judgment of dissolution.  Based on the final judgment, the 
Husband appeals the trial court's award of three properties to the Wife.  The three properties 
awarded to the Wife belonged to the company Tierra Technologies, LLC rather than to either of 
the parties.  Concerning the three properties, the District Court agreed and reversed: 
 1.  "Here, Tierra Technologies was never brought in as a party to this dissolution 
proceeding, and the trial court did not have the power or authority to transfer the property of a 
corporation without the joinder of that entity." 
 2.  "Consequently, because the trial court did not have jurisdiction over Tierra 
Technologies, it was error to award property owned by Tierra Technologies to the Wife as part 
of the equitable distribution of marital assets." 
 3.  "On remand, because the default was properly entered against the Husband, all well-
pleaded facts are deemed admitted and relief specifically prayed for is acquiesced to.   Thus, the 
Wife's entitlement to equitable distribution and alimony were conceded by the Husband, but the 
amount of alimony and the form of equitable distribution must be determined by the trial court." 
 4.  "Accordingly, we reverse the award of the property titled in the name of Tierra 
Technologies to the Wife.  Because the three properties were an essential component of the 
equitable distribution award, upon remand the trial court must address both alimony and 
equitable distribution."   
Ehman v. Ehman, 39 FLW D619 (Fla. 2d DCA 2014) 
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TRIAL COURT DID NOT ERR IN REJECTING FORMER HUSBAND'S CLAIM 
AGAINST DOMESTICATED FOREIGN JUDGMENT AS TO UNPAID ALIMONY AND 
CHILD SUPPORT WHERE EXERCISING JURISDICTION WOULD INTRUDE ON 
FOREIGN COURT'S AUTHORITY. 
 
 The parties' divorce action originated in New Jersey in 1997.  Sometime thereafter, the 
Former Wife domesticated the judgments in Florida.  Said judgments provided the Former Wife 
with unpaid alimony as well as child support.  Further, the New Jersey court mandated that the 
Former Husband create a constructive trust, to be financed by the Former Husband's various 
properties.  In the event that the Former Husband defaulted on any of the aforementioned 
payments, the Former Wife had permission to pay the judgments from funds in the constructive 
trust.   
 In 2002, the Former Husband commenced suit in Florida, challenging the domesticated 
foreign judgment due to breach of trust, breach of fiduciary duty, and negligence.  The Former 
Husband alleged that the Former Wife had improperly managed the constructive trust and due to 
such mismanagement, the Former Husband sought an accounting.  However, due to the intricacy 
of the proceedings, the Former Husband had to return to New Jersey to determine the trust 
matters.  Although the Former Husband filed papers to argue the trust issues in New Jersey, the 
New Jersey court denied his request without prejudice.  The court denied the request based on 
the Former Husband's abandonment of the jurisdiction, but did note that if the Former Husband 
returned to New Jersey, such issues would be contemplated.   
 The Former Husband then relocated to Montana, where the Former Wife also 
domesticated the aforementioned judgments.  The Former Husband proceeded to initiate the 
same pleadings in Montana as he had in Florida.  The Montana courts, however, refused 
jurisdiction and required the Former Husband to return to New Jersey.  Based on this refusal, the 
Former Husband filed an additional amended complaint in the Florida court.  The Former Wife 
then filed a motion to dismiss.  The Florida court agreed and dismissed the Former Husband's 
second amended complaint on the grounds of comity and priority.  The Former Husband then 
filed this appeal.  The District Court affirmed: 
 1.  "Comity requires the courts of this state to refrain from exercising jurisdiction in this 
case." 
 2.  "The New Jersey courts have prior jurisdiction and have demanded that, in order to 
obtain relief, the Former Husband return to their jurisdiction, from which he absconded." 

3.  "'When a court is confronted with an action that would involve it in a serious 
interference with or usurpation of this continuing power, 'considerations of comity and orderly 
administration of justice demand that the non-rendering court should decline jurisdiction…and 
remand the parties for their relief to the rendering court, so long as it is apparent that a remedy is 
available there.'" 
 4.  "The Montana court also followed that principle when the Former Husband sought the 
same relief there.  Consistent with the Montana court, we too require the Former Husband to 
return to New Jersey to pursue his relief." 
 5.  "While the principle of priority also applies, as New Jersey was the first court to assert 
jurisdiction, the usual remedy in such cases is to stay the subsequent proceeding in favor of the 
prior proceeding." 
 6.  "Under the circumstances of this case, however, the court did not err in dismissing the 
case rather than issuing a stay." 
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 7.  "Prior orders of the Florida trial courts have determined that New Jersey is the 
appropriate forum, yet the Former Husband has failed to litigate in that forum.  The interests of 
judicial economy and finality require that this action in Florida come to an end." 
 8.  "Having been told by two states that he must pursue his claims in New Jersey, the 
Former Husband should do so." 
Jonas v. Jonas, 39 FLW D2545 (Fla. 4th DCA 2014) 
 

Fifth District 
 

TRIAL COURT WAS WITHOUT JURISDICTION TO MODIFY CALIFORNIA CHILD 
SUPPORT ORDER, AS THE PARTIES DID NOT PROVIDE CONSENT FOR 
CALIFORNIA COURT TO ALLOW FLORIDA COURT TO MODIFY SAID ORDER 
AND CHILD WAS NOT A RESIDENT OF FLORIDA; A JUDGMENT ENTERED 
WITHOUT SUBJECT MATTER JURISDICTION IS VOID AND SUBJECT TO 
COLLATERAL ATTACK AT ANY TIME. 
 
 The Mother and the Father to this proceeding were married in Florida and had one child 
during the course of the marriage.  The parties then moved to California.  Five years later, the 
parties were divorced in California and the Father was ordered to pay child support.  Thereafter, 
the Father returned to Florida while the Mother and the child moved to Georgia.  In April, 2008, 
the Father filed a petition to domesticate the California final judgment and sought to modify the 
previously entered child support order.  The Florida trial court granted the Father's petition in its 
entirety on March 23, 2009.  The Mother, however, did not move to vacate the Florida court's 
order until May 30, 2012.  The Mother alleged that the Florida court did not have personal or 
subject matter jurisdiction pursuant to the Full Faith and Credit for Child Support Orders Act as 
well as Florida's Uniform Interstate Family Support Act.  The trial court denied the motion and 
the District Court reversed:   

1.  "This court recently explained the circumstances, under the UIFSA, in which a Florida 
court may modify a child support order issued in another state:  '[A]s is the case here, when not 
all of the parties reside in Florida, a Florida court may only modify the order under one of the 
following circumstances: 1. After notice and hearing the tribunal finds that: a. the child, 
individual oblige, and obligor do not reside in the issuing state; b. the petitioner seeks 
modification and is not a Florida resident; and c. the Florida tribunal has personal jurisdiction 
over the respondent.  2. The tribunal finds that it has personal jurisdiction over an individual 
party or the child and that all of the individual parties have filed consent in the issuing tribunal to 
the Florida tribunal's modifying the support order and assuming continuing exclusive jurisdiction 
over it.'" 
 2.  "Here, neither the parents nor the child live in California.  California has, therefore, 
lost continuing, exclusive jurisdiction under the FFCCSOA." 
 3.  "'[California's] loss of continuing, exclusive jurisdiction, however, does not 
automatically confer jurisdiction on a Florida court to modify [California's] child support order.'" 
 4.  "Father is a resident of Florida and, therefore, may not petition to modify the child 
support order under section 88.6111.  The record contained no evidence that Florida ever exerted 
personal jurisdiction over the child." 
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 5.  "Furthermore, personal jurisdiction gained under section 48.193 'does not confer 
subject matter jurisdiction to modify a child support order previously established by a foreign 
court of competent jurisdiction.'" 
 6.  "Nothing in the record indicates that either party filed a consent in the California court 
to allow the Florida court to modify the child support order.  Consequently, the trial court never 
had subject matter jurisdiction to modify the California child support order." 
 7.  "'A judgment entered by a court which lacks subject matter jurisdiction is void and 
subject to collateral attack under rule 1.540 at any time.'" 

8.  "Accordingly, we reverse and remand for the trial court to vacate the order modifying 
the California child support order." 
Arquette v. Rutter, 39 FLW D2443 (Fla. 5th DCA 2014) 
 
 

B.  Discovery 

 
First District 

Second District 
 

TRIAL COURT ERRED IN ORDERING FORMER WIFE TO UNDERGO 
PSYCHOLOGICAL EXAM DUE TO PARTIES' TIMESHARING DISCREPANCY 
ABSENT ANY FINDING THAT FORMER WIFE'S MENTAL CONDITION WAS AT 
ISSUE. 
 
 The Former Wife filed a motion for leave to file an amended answer as well as a motion 
for leave to file a counter petition.  The trial court held a hearing on the motions on October 30, 
2013.  At the hearing, it was determined that the parties' child had decided not to visit the Former 
Husband since June 2013.  The trial court stated that if the Former Wife wanted to foster a 
relationship between the child and the Former Husband, she would encourage the child to see the 
Former Husband in compliance with the timesharing order.  Moreover, the court determined that 
as the custodial parent, the Former Wife was responsible for encouraging the child's relationship 
with the Former Husband.  The court proceeded to order the Former Wife to undergo a 
psychological exam without making any findings to support its decision.  The Former Wife 
appealed.  The District Court agreed and reversed: 
 1.  "Rule 1.360(a)(1) provides that '[a] party may request any other party to submit 
to…examination by a qualified expert when the condition that is the subject of the requested 
examination is in controversy.'" 
 2.  "An examination under the rule 'is authorized only when the party submitting the 
request has good cause for the examination,' Fla. R. Civ. P. 1.360(a)(2)." 
 3.  "'This court has found that to be 'in controversy,' the condition must directly involve a 
material element of the cause of the action and that to show 'good cause' for the examination, it 
must be demonstrated that expert medical testimony is necessary to resolve the issue.'" 
 4.  "The Former Wife's mental condition was certainly not a material element of her 
motions to file an amended answer and a counter-petition.  Additionally, there were no 
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allegations regarding her mental condition made at the hearing, and the court did not make any 
findings regarding such." 
 5.  "At most, the transcript of the hearing demonstrates that the lower court believed that 
the Former Wife was not supporting or otherwise promoting the child's relationship with the 
Former Husband since the child was choosing not to see the Former Husband." 
 6.  "Such does not demonstrate that the Former Wife's mental health was in controversy 
nor demonstrate good cause for a psychological evaluation." 
 7.  "Further, the lower court did not modify custody or timesharing, indicating that it did 
not in fact have good cause to believe that the Former Wife's behavior was adversely affecting 
the child." 
 8.  "Notwithstanding the foregoing, the lower court also departed from the essential 
requirements of the law in ordering the mental evaluation without notice to the Former Wife that 
her mental condition was at issue." 
 9.  "Accordingly, the petition for writ of certiorari is granted, and the lower court's order 
is quashed to the extent that it requires the Former Wife to undergo a psychological evaluation." 
Asteberg v. Russell, 144 So.3d 606 (Fla. 2d DCA 2014) 
 

Third District 

Fourth District 

TRIAL COURT DID NOT ERR IN AWARDING ATTORNEY'S FEES TO THE 
FORMER HUSBAND BASED ON THE FORMER WIFE'S FAILURE TO ATTEND 
HER OWN DEPOSITION. 
 

The Former Husband and the Former Wife were married in 1998 and granted a divorce in 
January 2009.  The parties entered into a marital settlement agreement, which included a 
prevailing party clause in the event that either party needed to obtain court enforcement.  Several 
years after the dissolution was finalized, the Former Husband filed two separate motions for 
contempt.  In the second motion, filed on April 17, 2012, the Former Husband requested that the 
Former Wife be sanctioned for contempt and required to pay "all attorney's fees and costs 
incurred to prepare and prosecute this motion."  The trial court entered an order, awarding the 
Former Husband $10,422.50 for sanctions and attorney's fees.  The order, however, did not 
contain any findings regarding the Former Wife's ability to pay said sanctions and attorney's fees.  
Of this award, $4,657.50 pertained to attorney's fees and costs that the Former Husband had 
formerly incurred due to the Former Wife's failure to attend her own deposition.  The trial court 
had previously deferred its award of attorney's fees and costs on this issue.  With regard to the 
award of attorney's fees, the Former Wife appealed.  The District Court affirmed: 

1.  "Rule 1.380(d), in pertinent part, provides that 'the court shall require the party failing 
to [appear at its own deposition] to pay the reasonable expenses caused by the failure, which may 
include attorney's fees, unless the court finds that the failure was justified or that other 
circumstances make an award of expenses unjust.'" 

2.  "As Former Wife did not appeal the trial court's order finding that she unjustifiably 
failed to attend her deposition and Rule 1.380(d) mandates an award for fees and costs under 
such circumstances, we must affirm this portion of the court's order." 
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 3. "For the foregoing reasons, we reverse the entirety of the court's order except for 
the portion awarding Former Husband $4,657.50 in fees and costs related to Former Wife's 
failure to attend her deposition." 
Wilcoxon v. Moller, 132 So.3d 281 (Fla. 4th DCA 2014) 
 
TRIAL COURT ABUSED ITS DISCRETION IN AWARDING HUSBAND FEES 
BECAUSE OF WIFE'S DENIAL OF REQUESTS FOR ADMISSION WHERE THE 
REQUESTS WERE REGARDING CONTESTED, CENTRAL ISSUES IN THE 
LITIGATION. 
 
 The Wife appeals from an Amended Global Final Order on Remaining Issues regarding 
attorney's fees, professional fees, and costs.  Particularly, the order awarded the Husband 
$34,500 in fees and costs based on the Wife's denial of requests for admissions. Regarding the 
award of fees and costs, the District Court reversed: 
 1.  "A trial court's decision on whether to award fees and costs based upon a party's 
failure to admit truth of a request for admission is reviewed for an abuse of discretion." 
 2.  "Florida Rule of Civil Procedure 1.380(c) provides that if a party fails to admit the 
truth of any request for admissions and if the party requesting the admissions thereafter proves 
the truth of the matter, the requesting party may file a motion for an order requiring the other 
party to pay the requesting party the reasonable expenses incurred in making that proof, which 
may include attorney's fees." 
 3.  "However, under the rule, 'expenses incurred by a successful litigant as a result of the 
opposing party's failure to admit requests for admissions may not be assessed against the 
opposing party for denying a request to admit a hotly-contested, central issue to the case.'''  
 4.  "Without delving into the minutiae of the discovery requests, we conclude that the 
requests for admission pertained to contested matters that were central issues in the case." 
Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th DCA 2014) 
 

Fifth District 
 

 

C.  Pleadings and Motions 

 
First District 

TRIAL COURT ERRED IN TREATING FORMER HUSBAND'S MOTION TO DISMISS 
AS MOTION FOR SUMMARY JUDGMENT. 
 
 The Former Husband and the Former Wife were married in Iran in 1981.  Upon the 
parties separating in August 2009, the Former Wife relocated to Gainesville, Florida.  Thereafter, 
the Former Wife filed what eventually became a petition for dissolution of marriage.  In response 
to the Former Wife's petition, the Former Husband filed several motions to dismiss, claiming that 
the parties had obtained a divorce in Iran.  The Former Husband claimed that per res judicata, the 
Former Wife was prohibited from re-litigating the dissolution.  In response to the Former 
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Husband's motions, the trial court entered an order granting final summary judgment.  The 
Former Wife appealed.  The District Court reversed: 
 1.  "It was error to treat the Former Husband's motion to dismiss as one for summary 
judgment." 

2.  "As explained in [an earlier case]: counsel must remember that [a motion for summary 
judgment and a motion to dismiss have] separate purpose[s] under our rules of civil procedure.  
A motion to dismiss is customarily designed to test the legal sufficiency of a complaint to state a 
cause of action, not to determine issues of ultimate fact.  The function of a motion for summary 
judgment is to determine if the parties can offer sufficient proof to support the issues framed in 
their pleadings." 
 3.  "Because the trial court erred in treating the motion to dismiss as one for summary 
judgment, we reverse and remand for further proceedings." 
Behnam v. Zadeh, 132 So.3d 951 (Fla. 1st DCA 2014) 
 

Second District 

Third District 

WHERE MOTHER FAILED TO FILE RESPONSIVE PLEADINGS, ATTEND 
HEARING OR CONTEST SUPPLEMENTAL PETITION, MOTHER WAIVED 
OBJECTIONS TO THE RELIEF REQUESTED AND FAILED TO PRESERVE ANY 
OBJECTIONS. 
  

The Mother appeals an Interim Order Granting Former Husband's Supplemental Petition 
to Establish Parental Responsibility, Visitation, and Parenting Plan/Time Sharing Schedule.  Said 
order gave the Father visitation rights to see the minor child.  The Mother appealed the trial 
court's Interim Order.  The District Court affirmed: 
 1.  "The record reflects that the Mother failed to appear at the hearing on the Father's 
Supplemental Petition despite clear notice to the Mother that the hearing would resolve the 
Father's Supplemental Petition, including child custody and visitation, as well as all pending 
motions." 
 2.  "When the Mother failed to file a responsive pleading or to attend the scheduled 
hearing or to otherwise contest the Supplemental Petition, she waived her objection to the relief 
requested and failed to preserve any objections she may have had." 
AbouElSeoud v. Elbadrawi, 133 So.3d 1079 (Fla. 3d DCA 2014) 

 
Fourth District 

Fifth District 
 

MOTIONS FOR REHEARING APPLY TO FINAL ORDERS; MOTIONS FOR 
RECONSIDERATION ARE APPLICABLE TO NON-FINAL ORDERS; NON-FINAL 
ORDERS MAY BE RECONSIDERED AT ANY TIME PRIOR TO FINAL JUDGMENT. 
 

The Mother herein completed a "Consent to Temporary Custody" on November 24, 1999, 
which gave temporary custody of the Mother's child to the Grandmother.  The trial court 
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approved the temporary custody arrangement on November 27, 2001.  The Mother did not file 
any additional pleadings until March 23, 2010, when she filed a motion for visitation.  The 
Grandmother then filed a motion for supervised visitation between the child and Mother on May 
7, 2010.  After the child visited the Mother several times, however, the Grandmother ceased 
bringing the child, claiming the child did not want to visit the Mother.  The Mother then moved 
to revoke the temporary custody by extended family on November 10, 2010.  The Mother 
claimed she was capable of providing a stable environment for the child and thus temporary 
custody with the Grandmother was no longer necessary.  A guardian ad litem was appointed for 
the child and the matter was referred to the same general magistrate. 
 After eighteen months of litigation, the general magistrate issued his report on May 24, 
2012.  The magistrate found, among other things, that both the Mother and the Grandmother 
loved the child despite their current contentious relationship.  Further, the Mother was employed 
and living with her current husband and younger children and had also attended counseling in 
anticipation of receiving custody of the child.  The magistrate noted that the child did not seem 
interested in getting to know the Mother, but the origin of such lack of interest was unclear, as 
the Grandmother had prevented the Mother from contacting the child for many years.  The 
magistrate then recommended that the trial court grant the Mother's motion, have the parties 
attend family counseling as well as the child attend separate counseling, create a 64 week 
reunification time frame prior to the Mother having full-time custody of the child, and allow for 
liberal visitation between the Grandmother and the child. 
 The Mother and the Grandmother proceeded to file exceptions to the report.  The trial 
court denied the Grandmother's exceptions but granted the Mother's.  The trial court then 
modified the magistrate's order to include removing visitation as between the Grandmother and 
child once the Mother had full-time custody.  The court additionally found the magistrate's 
determination that immediate reunification of the Mother and child would be detrimental was 
erroneous as a matter of law.  The Grandmother then filed a motion for rehearing or 
reconsideration on January 23, 2013.  The Grandmother claimed that both the child and the GAL 
wished to offer testimony.  The Grandmother also filed a motion to conduct an in camera 
interview of the child as well as a motion to stay. 
 Before the trial court ruled on the Grandmother's motions, the trial court entered an 
amended order signed nunc pro tunc on January 11, 2013, again granting the Mother's 
exceptions but denying the Grandmother's.  The amended order further modified the magistrate's 
report to exclude the 64 week reunification plan.  The amended order therefore called for the 
child's immediate custody to be given to the Mother and that any further visitation with the 
Grandmother terminate.  Nevertheless, on February 25, 2013, the trial court granted the 
Grandmother's motion for stay as well as motion for in camera interview but denied the 
Grandmother's motion for rehearing or reconsideration. 
 On February 26, 2013, despite the trial court's earlier denial, the trial court conducted an 
in camera interview of the child and heard from the GAL.  On April 5, 2013, the trial court 
vacated the February 26, 2013, order that denied the Grandmother's motion for rehearing or 
reconsideration.  The trial court stated that the previous denial had been signed in error.  
Although a hearing on the Grandmother's motion was then scheduled for November 15, 2013, 
the Grandmother filed a motion for continuance.  After a hearing on the motion, the trial court 
entered an order nunc pro tunc that granted the Grandmother's motion for continuance but also 
ordered the parties to provide written arguments rather than attending the hearing.  Upon 
submission by both parties, the trial court entered an order on January 24, 2014, which granted 
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the Grandmother's motion for rehearing due to the trial court's failure to previously consider the 
best interests of the child.  The Mother petitioned for certiorari.  The District Court dismissed: 

1.  "Motions for 'rehearing' pursuant to Florida Rule of Civil Procedure 1.530 apply only 
to final judgments and 'those orders that partake of the character of a final judgment, i.e., orders 
that complete the judicial labor on a portion of the cause.'"   
 2.  "Motions for reconsideration; apply to non-final, interlocutory orders, and are based 
on a trial court's inherent authority to reconsider and, if deemed appropriate, alter or retract any 
of its non-final rulings prior to entry of the final judgment or order terminating an action."  
 3.  "Nomenclature does not control, and motions for either 'rehearing' or 'reconsideration' 
aimed at final judgments shall be treated as rule 1.530 motions for rehearing, while motions 
aimed at non-final orders shall be treated as motions for reconsideration." 
 4.  "The trial court's order granting Mother's exceptions to the magistrate's report and 
modifying the magistrate's report was not a final judgment.  Therefore, Grandmother's 'Motion 
for Rehearing or Reconsideration' of that order is appropriately characterized as a motion for 
reconsideration of an interlocutory order." 
 5.  "Having determined that Grandmother's 'Motion for Rehearing or Reconsideration' 
was actually a motion to reconsider an interlocutory order, the provisions of rule 1.530 that 
control the time in which a motion for rehearing must be filed do not apply." 
 6.  "Because 'the trial court retains inherent authority to reconsider…any of its non-final 
rulings prior to entry of the final judgment,' a motion for reconsideration may be filed at any time 
before the entry of final judgment." 
 7.  "A trial court may sua sponte reconsider and amend or vacate its interlocutory orders 
prior to final judgment.  Therefore, Grandmother's motion for reconsideration was timely and the 
trial court did not lack authority or jurisdiction to sua sponte vacate its order denying 
Grandmother's motion for reconsideration." 
Seigler v. Bell, 148 So.3d 473 (Fla. 5th DCA 2014) 
 

 

D.  Constitutional Issues 

 
First District 

TRIAL COURT ERRED IN ENTERING FINAL JUDGMENT WHERE COURT 
ADOPTED PARTIES' MARITAL SETTLEMENT AGREEMENT DESPITE THE 
FORMER WIFE'S OBJECTION AND MOTION TO SET ASIDE THE MARITAL 
SETTLEMENT AGREEMENT WITHOUT AFFORDING THE FORMER WIFE THE 
OPPORTUNITY TO BE HEARD. 
 
 The Former Wife appealed from the final judgment entered by the trial court, in which 
the court adopted the parties' marital settlement agreement.  Specifically, the Former Wife 
claimed the trial court erred in failing to provide her with the opportunity to be heard based on 
her objection to the marital settlement agreement and motion to set the agreement aside.  As to 
the final judgment, the District Court agreed and reversed: 
 1.  "The trial court should have either permitted Appellant to present argument and 
evidence contesting the adoption of the marital settlement agreement during the hearing on the 
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Former Husband's petition for dissolution of marriage, or alternatively, the court should have 
deferred entering a final judgment until a hearing on Appellant's motion to set aside the marital 
settlement agreement had been held." 
 2.  "'Due process requires that a party be given the opportunity to be heard and to testify 
and call witnesses on his behalf…and the denial of this right is fundamental error.'" 
 3.  "Thus, we reverse the final order of dissolution of marriage and remand for further 
proceedings." 
Giddins v. Giddins, 39 FLW D2325 (Fla. 1st DCA 2014) 
 

Second District 
 

IMPROPER TO CONSIDER ISSUE OF MODIFICATION AT PARTIES' CONTEMPT 
HEARING, AS WIFE WAS NOT PROVIDED NOTICE THAT MODIFICATION 
WOULD BE ADDRESSED. 
 
 The Wife challenged the trial court's non-final order regarding her motion for contempt.  
In this instance, the Wife alleges the trial court improperly reduced her temporary support but 
failed to determine the issue of contempt as pertaining to her Husband.  Moreover, the Husband 
had not filed any pleadings as to modification of support.  Regarding the reduction of temporary 
support, the District Court reversed: 
 1.  "Because the Wife had no notice that the issue of a modification of temporary support 
would be considered at the contempt hearing, the Husband properly concedes error on appeal…." 
 2.  "Based on the lack of notice and a meaningful opportunity to be heard… we reverse 
the Order on Wife's Motion for Contempt that was rendered on March 17, 2014." 
Clark v. Clark, 39 FLW D2399 (Fla. 2d DCA 2014) 
 

Third District 

Fourth District 

TRIAL COURT VIOLATED HUSBAND'S DUE PROCESS RIGHTS IN CONCLUDING 
HEARING AND ISSUING NON-FINAL ORDER REQUIRING HUSBAND TO REPAY 
MARITAL FUNDS WHERE COURT FAILED TO ALLOW HUSBAND TO PRESENT 
EVIDENCE. 
 
 The Wife filed a motion alleging that the Husband removed over $3.5 million dollars 
worth of marital funds from the parties' accounts.  Based on the Wife's motion, the trial court set 
a 3-hour hearing.  At the hearing, the Husband intended to call both the Wife and a forensic 
accountant as witnesses.  Both witnesses for the Husband were sworn in.   

The Wife questioned the Husband as her first witness.  The Husband admitted to moving 
funds from accounts in which the Wife was also named as well as accounts titled solely in the 
Husband's name with the Wife as a signatory.  The Husband testified that he used the funds to 
pay off liabilities and removed the funds because the Wife had previously removed funds, which 
prevented him from making payroll for his business.  

Upon cross and direct examination of the Husband by the Husband's attorney, the 
Husband's attorney introduced a prenuptial agreement.  Said agreement provided for the parties 
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to keep their own real and personal property as well as any increase in value.  At some point 
during the Husband's testimony, the Husband claimed that the Wife had unclean hands.  The trial 
judge then refused to hear any more of the Husband's testimony and summarily stopped the 
hearing one hour into the allotted three hour time block. 
 Thereafter, the trial court entered an order providing that the Husband repay $50,000, 
$93,005, and $3,138, 201, to three different bank accounts based on the Husband's prior 
withdrawal of funds.  The Husband appealed.  The District Court reversed: 
 1.  "Essential to the concept of procedural due process is the opportunity to be heard." 
 2.  "'While courts have broad authority to control their dockets, trial judges must use this 
authority to 'manage their courtrooms so that the people's business may be conducted fairly, 
efficiently, and expeditiously.'" 
 3.  "Moreover, '[t]he trial court has a duty to control the proceedings, ensuring that both 
sides have a fair share of the court's time.'" 
 4.  "In the present case, the trial court cut off the hearing after about an hour despite the 
three-hour time allotment.  The trial court only heard from the Wife's witness, that being the 
Husband, who the Wife's counsel examined on direct." 
 5.  "The trial court ended the hearing before the Husband had the opportunity to call the 
Wife or his forensic certified public accountant, who had already been sworn in by the court to 
testify."  
 6.  "The trial court erred when it denied the Husband his basic and fundamental right to 
due process, specifically the right to be heard." 
Kilnapp v. Kilnapp, 140 So.3d 1051 (Fla. 4th DCA 2014) 
 
TRIAL COURT VIOLATED WIFE'S DUE PROCESS RIGHTS WHEN TRIAL COURT 
DID NOT PROVIDE WIFE WITH OPPORTUNITY TO BE HEARD DURING 
PARTIES' ONE-DAY TRIAL. 
 
 The parties to this proceeding were first divorced in October of 1991 but later remarried 
in October 1994.  The parties had four children, three of which are still minors.  At trial, when it 
was determined that neither party had filed a witness list with the court, the court noted that only 
the parties themselves would be permitted to testify.  The Husband called the Wife as his first 
witness.  The Husband examined the Wife largely on minute details, which lasted the entire 
morning and into the afternoon of the parties' one-day trial.  Throughout the Husband's 
examination of the Wife, the court assured the Wife she would receive equal time.  The court 
also admonished the Husband to move along in his questioning. 
 When the Wife's attorney cross examined her, the court advised her attorney to expand 
cross examination to include any points the attorney desired to raise on direct.  Although her 
attorney did succeed in questioning the Wife on some of the issues, the attorney certainly did not 
question the Wife in the entirety.  Moreover, while the Husband proceeded to redirect the Wife, 
the Wife's attorney was denied the right to redirect or re cross examine the Wife.  The court 
mentioned the attorney could call the Wife in the Wife's case in chief, but noted there may not be 
enough time. 
 Thereafter, at the end of the afternoon, the Husband took the stand as his own witness.  
The Wife's attorney was then allowed to cross examine the Husband.  Very shortly after the 
Wife's attorney began the cross exam, the court informed the attorney that the questioning would 
have to end at 5:15 p.m.  When the Wife's attorney protested about being able to present their 
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case in chief, the court declared a mistrial.  After an objection by the Husband, the court 
remarked that it could finish the case in fifteen minutes so long as the Wife's attorney could.  
Further, the court stated it had warned the Wife's attorney to expand the questioning when 
examining the Wife.   
 The Wife's attorney had not finished cross examination of the Husband before the court 
said it was ready to rule.  The court did not permit the parties to present closing arguments.  
When the court announced its oral ruling, the Wife stated her concern regarding the unequal time 
at trial.  The court advised the Wife that she could take the issue up on appeal.  The District 
Court reversed: 
 1.  "The opportunity to be heard must be 'full and fair, not merely colorable or illusive.'" 

2.  "The record clearly evidences a pattern of depriving the Wife of her opportunity to be 
heard and present her case throughout the trial.  Although the trial court made statements that the 
parties would be given equal time and that the Wife would get the opportunity to present her 
case-in-chief, no such opportunity was presented." 
 3.  "The Wife was not able to call any witnesses on her behalf or present argument of 
counsel at the end of the Husband's case in violation of the guarantees of due process." 
 4.  "Additionally, this Court has recognized that justice cannot be 'administered arbitrarily 
with a stopwatch,' yet this is what happened in the instant case."   
 5.  "Throughout the hearing, the trial court made it clear that it intended to complete the 
trial in one day without going much beyond 5:00 p.m.  Although this goal is not inherently 
violative of due process, summarily shortening proceedings can give rise to a due process 
violation when they fail to afford a party a full, fair, and meaningful opportunity to be heard, 
such as in this case where the Wife was severely restricted in time to examine witnesses, to call 
any of her own witnesses, or to make any argument as to the evidence presented." 
 6.  "We note that neither party was given an opportunity to present closing arguments, 
although Appellant arguably did not preserve a challenge to his denial." 
 7.  "In [an earlier case], the Fifth District stated that 'due process [also] requires that a 
party be given the opportunity to present closing argument.'"   
 8.  "The situation in the present case is not as egregious a violation as we observed in [an 
earlier case], however, the record clearly reflects that the Wife was denied a full, fair, and 
meaningful opportunity to be heard in this final hearing before the judgment was entered."  
 9.  "In the instant case, despite the trial court's efforts to push the parties to complete the 
case within the scheduled timeframe, when 5:15 p.m. came, one party (the Wife) had not been 
afforded her 'fair share of the court's time.'" 
 10.  "Accordingly, we are compelled to reverse the final judgment of dissolution of 
marriage as well as the final judgment of support and remand for a new trial consistent with this 
opinion." 
Julia v. Julia, 146 So.3d 516 (Fla. 4th DCA 2014) 
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TRIAL COURT ABUSED ITS DISCRETION BY REQUIRING A ROTATING 
TIMESHARING SCHEDULE BETWEEN THE MOTHER AND FATHER WHERE 
CHILD ALTERNATED BETWEEN PARTIES' HOMES EVERY TWO MONTHS, AS 
NEITHER MOTHER NOR FATHER SOUGHT SUCH A TIMESHARING SCHEDULE 
AND RULING THEREFORE VIOLATED DUE PROCESS. 
 
 The parties were married in November of 2009, and had one child during the course of 
the marriage.  Throughout the marriage, the Former Husband commuted from the parties' home 
in Lake Worth to his work in Bahia Honda Key.  Upon the parties' separation in 2010, however, 
the Former Husband moved to Bahia Honda.  The minor child then commenced spending three 
overnights with the Former Husband in Bahia Honda and four overnights with the Former Wife 
in Lake Worth. 
 When the parties proceeded to trial, the Former Wife requested that the court use the 
Model Parental Timesharing Schedule, based on parties residing more than 45 miles apart.  Per 
the Model Parental Timesharing Schedule, the minor child was to live primarily with one parent 
during the week while spending every other weekend with the secondary residential parent.  The 
Former Husband, however, desired for the parties to continue their existing timesharing 
arrangement.  The Former Husband further suggested that upon the child beginning kindergarten, 
whether in Bahia Honda or Lake Worth, the secondary residential parent would move within 50 
miles of the primary residential parent. 
 The trial court entered the final judgment, which required the child to spend two months 
with each parent.  When the child resided with one parent, the non-residential parent was to have 
weekly daytime visitation with the minor child.  Based on the final judgment, the Former 
Husband and the Former Wife filed motions for rehearing to decide which party would be the 
primary residential parent upon the child entering kindergarten.  The Former Wife further 
challenged the two months rotating timesharing schedule implemented by the trial court, instead 
of the Model Parental Timesharing Schedule.   
 The trial court denied the Former Wife's motion but granted the Former Husband's and 
designated the Former Husband as the primary residential parent once the child began 
kindergarten.  The trial court also set the Model Parental Timesharing Plan to commence once 
the child began kindergarten.  The Former Wife appealed the timesharing schedule.  The District 
Court agreed and reversed: 
 1.  "Under Florida Law a trial court may not order an annual, rotating time-sharing where 
neither parent requested such a plan in the pleadings, nor argued for the plan at the final 
hearing." 

2.  "In this case, both parties agree that neither one of them requested the two-month 
rotating schedule in their pleadings or at any time during the trial.  They both lacked notice that 
the trial court would consider such an arrangement." 
 3.  "Similar to [an earlier case], the first time that a two-month rotating schedule was 
mentioned was at the end of the trial, when the court expressed concerns about the child 
traveling back and forth over 400 miles several times a month." 
 4.  "To address those concerns, the court stated that it would be considering longer 
periods of time with each parent—such as blocks of months.  Neither party had the opportunity 
to present evidence or arguments as to whether this arrangement was in the best interest of the 
child." 
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 5.  "Because the two-month rotating timesharing plan established by the trial court was 
such a significant departure from the timesharing schedule requested by the parties in their 
pleadings and at trial, we agree that the trial court erred in ordering it." 
 6.  "The Wife's due process rights were violated because she was not given notice that the 
trial court would consider the two-month rotating schedule and was not given the opportunity to 
present evidence on the issue." 
Krift v. Obenour, 39 FLW D2296 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN ENTERING FINAL ORDER DISSOLVING THE PARTIES' 
MARRIAGE TWENTY-SEVEN DAYS AFTER THE PARTIES' HEARING WHERE 
TRIAL COURT PREVIOUSLY GAVE WIFE FORTY-FIVE DAYS FROM THE TIME 
OF THE HEARING TO ENGAGE IN ADDITIONAL DISCOVERY; WIFE'S DUE 
PROCESS RIGHTS VIOLATED. 
 
 The Wife challenged the trial court's final order as to the parties' dissolution of marriage 
as well as the denial of her motions to vacate the parties' final judgment.  When the parties' 
hearing ended, the judge gave the Wife forty-five days to engage in further discovery.  The judge 
informed the parties to contact him upon completion of the discovery in order to hold an 
additional hearing as to the pending issues of child support and alimony.  Nevertheless, a mere 
twenty seven days after so ruling and prior to the completion of the discovery, the trial court 
entered the Final Order on Dissolution of Marriage and Other Relief.  Despite the previous 
agreement, the court provided no explanation as to the issuance of the final order prior to the 
completion of the discovery.  The Wife appealed the trial court's order.  The District Court 
agreed and reversed: 
 1.  "Here, Appellant was never given a full opportunity to present her case to the court 
prior to the entry of the final order.  Appellant brought this issue to the court's attention, and was 
assured that she would be given a chance to present her case." 
 2.  "As such, by entering the final order before Appellant had an opportunity to be heard, 
the trial court deprived her of the due process guaranteed by the Florida Constitution." 
 3.  "This court has held in the past that 'the denial of due process rights, including the 
opportunity to be heard, to testify, and to present evidence, is fundamental error.'''   
 4.  "Rendering the final judgment in this case while court-authorized discovery was still 
pending was an abuse of discretion." 
 5.  "With the trial court's express permission, Appellant was in the process of obtaining 
additional discovery pertaining to Appellee's income and ability to pay when the final order was 
handed down." 
 6.  "Therefore, the trial court reached its final decision and made its findings of fact 
without allowing Appellant to utilize the time it previously granted to assemble and present the 
applicable facts for its consideration." 
 7.  "Since Appellant was unable to complete the discovery process and was not permitted 
to present her case to the trial court, it can hardly be said that the trial court's award of alimony 
and child support was based upon a meaningful review of all of the competent, substantial 
evidence." 
 8.  "As a result, we reverse the trial court's final order and remand this case for rehearing 
on both of these issues." 
Garcell v. Garcell, 39 FLW D2297 (Fla. 4th DCA 2014) 
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Fifth District 

 

E.  Final Judgments 

 
First District 

TRIAL COURT DID NOT ERR IN EXECUTING FORMER WIFE'S PROPOSED 
FINAL JUDGMENT WHERE FORMER WIFE'S PROPOSAL ACCURATELY 
REFLECTED TRIAL COURT'S DETERMINATIONS. 
 
 The Former Husband appealed, contending that the trial court committed error by 
implementing the Former Wife's proposed final order.  As to the adoption of the Former Wife's 
proposed final order, the District Court affirmed: 
 1.  "Regarding his claim that the trial court erred by adopting, verbatim, [the] Former 
Wife's proposed final order, we note that Florida law does not preclude a trial court from doing 
so, provided the adopted judgment does not substitute for thoughtful and independent analysis of 
the facts, issues, and law by the trial judge." 

2.  "While a verbatim adoption of a party's submission might raise a caution flag, it is 
lowered if the record shows that the trial court exercised independent judgment in entering the 
order." 
 3.  "Here, the proposed final order appears to reflect the rulings that the trial court made, 
so we find no error." 
Byers v. Byers, 149 So.3d 161 (Fla. 1st DCA 2014) 
 
TRIAL COURT ERRED IN RENDERING FINAL JUDGMENT TEN MONTHS AFTER 
PARTIES' FINAL HEARING WHERE FINAL JUDGMENT CONTAINED 
INCONSISTENCIES IN COMPARISON TO THE FINAL HEARING. 
 
 The parties herein were married for approximately twenty-one years.  At the parties' final 
hearing, the trial court examined the issues of equitable distribution, alimony, child support, and 
attorney's fees.  Upon oral rulings on some of the aforementioned, the trial court instructed the 
parties' attorneys to provide proposals regarding the type of alimony the Former Husband should 
pay the Former Wife.  Nevertheless, ten months elapsed from the time of the final hearing until 
the trial court entered a final judgment.  Due to inconsistencies in the final judgment compared to 
the court's previous oral rulings, the Former Husband filed a motion for rehearing. 
 When the parties were unable to reconcile the final judgment with the court's prior oral 
rulings, the parties agreed to have a successor judge review the final hearing and issue another 
ruling.  Nevertheless, the trial court denied the Former Husband's motion, stating that there were 
no discrepancies in the final judgment as compared to the final hearing.  The Former Husband 
appealed.  The District Court agreed and reversed: 
 1.  "At the outset, because the parties stipulated to having the successor court resolve the 
discrepancies between the predecessor court's oral pronouncements and its final judgment and 
address the other issues Former Husband raised in his motion for rehearing, he is not entitled to a 
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new evidentiary hearing based on the delay between those pronouncements and the final 
judgment and the discrepancies between the two." 
 2.  "This holding, however, does not preclude the court from doing so on remand should 
the parties stipulate to a new hearing or if the court should determine that one is necessary to 
resolve any of the issues we are instructing to resolve on remand." 
 3.  "At the hearing, and with Former Wife's agreement, the court decided that Former 
Husband would pay the mortgage, taxes, and insurance for the marital home as satisfaction for 
his child support obligation until the parties' youngest child reaches majority (an event that has 
since occurred) and that, within six months of that event, the home would be sold." 
 4.  "In the final judgment, however, the court awarded Former Wife full possession of the 
home and ordered Former Husband to transfer his ownership share to her." 
 5.  "With respect to distribution of the parties' debts and personal property, despite having 
had the opportunity to do so at mediation, Former Wife now concedes that the debt obligations 
and personal property distribution should be in accordance with the trial court's oral 
pronouncements." 
 6.  "Thus, on remand, in addition to modifying the judgment to comport with the 
predecessor court's oral pronouncements with respect to disposition of the marital home, the 
court should also modify the judgment to reflect these stipulations." 
Schmidt v. Schmidt, 39 FLW D2243 (Fla. 1st DCA 2014) 
 
TRIAL COURT DID NOT HAVE JURISDICTION TO AMEND PROPERTY RIGHTS 
AWARDED TO FORMER WIFE WHERE NECESSARY PLEADINGS HAD NOT BEEN 
FILED BY FORMER HUSBAND. 
 
 The Former Wife challenged an order of contempt entered by the trial court based on her 
non-compliance with the parties' final judgment of dissolution of marriage.  Specifically, the 
Former Wife alleged that the trial court erred in modifying property rights that were previously 
determined in the parties' final judgment.  As to the modification, the District Court reversed: 
 1.  "Absent appropriate pleadings by the Former Husband, a trial court lacks jurisdiction 
to alter or modify the property rights awarded to the Former Wife in the dissolution judgment." 
 2.  "Further, the general reservation of jurisdiction for the enforcement of its dissolution 
judgment does not empower a trial court to address or redistribute vested property between the 
parties." 
 3.  "Based on our review of the record, the Former Husband failed to properly plead for 
modification of the real property distribution contained in the dissolution judgment, and the trial 
court failed to specifically reserve jurisdiction to alter the prior distribution of property." 
Daoud v. Daoud, 39 FLW D2434 (Fla. 1st DCA 2014) 
 

Second District 

TRIAL COURT ERRED IN PERMITTING WIFE TO PROCEED TO FINAL 
JUDGMENT OF DISSOLUTION OF MARRIAGE WHERE AMENDED PETITION 
HAD NOT BEEN SERVED UPON THE HUSBAND. 
 
 In late July of 2011, the Wife initiated dissolution of marriage proceedings.  The Wife's 
original petition contained ten numbered paragraphs and requested exclusive use and possession 
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of the parties' marital condominium in Tampa.  The petition further requested exclusive use and 
possession of another Tampa real property; named a jointly owned home in Italy; and requested 
proceeds from the sale of two apartments in Italy titled in the Husband's name.  In addition to 
these requests, the original petition also requested that the proceeds from the sale of the two 
apartments in Italy be divided equally between the parties.  Without mention of other specific 
property, the Wife sought equitable distribution of marital assets and debts.  The original petition 
was silent as to the jointly held home located in Italy. 
 The Wife obtained a clerk's default against the Husband, and Notice of the default final 
hearing was mailed to the Husband in care of his counsel in Italy.  After the entry of the default 
judgment, however, the Wife filed an amended petition.  The amended petition contained 
fourteen numbered paragraphs, compared to the original petition's ten.  The amended petition 
requested the distribution of a promissory note; requested the title to the two Tampa properties 
rather than exclusive use and possession; and requested an interest in an additional property 
located in Italy, which was allegedly bought with marital funds.  Further, the Wife sought as her 
sole property the parties' six motorcycles and a Mercedes. The Husband was never served with 
the amended petition.  The Husband appealed the final judgment dissolving his marriage, 
claiming he was denied due process.  The District Court agreed and reversed: 
 1.  "The record shows, as set forth above, that the amended petition asserted new claims 
and requested relief that was not specifically identified in the initial pleading. This is critical 
because a default only admits the well-pleaded facts and acquiesces only to relief specifically 
prayed for." 
 2.  "[A] default is not designed to give a strategic advantage to the plaintiff so that it may 
obtain a judgment without dealing with the defendant's challenges and defenses." 
 3.  "Operationally, without service of the amended petition, that is what transpired in this 
instance. Ms. Barry was afforded a strategic advantage to which she was not entitled." 
 4.   "Writing for this court in [an earlier case], Judge Whatley observed that where a 
default is entered against a party, its reach is limited to 'admitt[ing] the well-pleaded facts' and 
'acquiesc[ing] in the relief specifically prayed for.'" 
 5.  "The decisional law is consistent with the requirements of Florida's procedural rules. 
Florida Family Law Rule of Procedure 12.080(c)(1) states that a service of process is not 
required on a party against whom a default has been entered except where the subsequent 
pleading 'asserts new or additional claims.'" 
 6.  "Because the circumstances of this case require that Ms. Barry's amended petition be 
served on Mr. Baricchi, and it was not, the trial court erred in entering final judgment." 
Baricchi v. Barry, 137 So.3d 1196 (Fla. 2d DCA 2014) 
 

Third District 
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Fourth District 

TRIAL COURT ERRED IN ENTERING ORDER UNDER RULE 1.540(b)(4) WHERE IT 
LACKED A LEGAL BASIS UNDER THE RULE TO GRANT RELIEF; PROVISION AT 
ISSUE DID NOT VIOLATE PUBLIC POLICY; FURTHER, EVEN IF PROVISION HAD 
VIOLATED PUBLIC POLICY AND THUS BECOME VOIDABLE, SUCH RELIEF IS 
NOT AUTHORIZED UNDER RULE 1.540(b)(4). 
 
 In 1999, the parties stipulated to a final judgment of dissolution of marriage.  Per the 
child support guidelines, the Former Husband's child support obligation amounted to $826.16 per 
month.  The judgment, however, deviated from the guidelines, requiring that the Former 
Husband pay $1,300 per month starting December 1, 1999 and $1,500 per month starting 
December 1, 2000.  Further, the judgment provided that only the amount calculated under the 
child support guidelines, $826.16, would be enforceable through contempt.   
 Within the years following the final judgment, the Former Husband was deficient in 
paying his child support obligations.  After contempt proceedings, motions to enforce, and a 
motion to withdraw filed by the Former Wife's attorney, the parties reached a settlement 
agreement in 2008.  Thus, on November 21, 2008, the circuit court entered the "Agreed Order 
Containing Money Judgment," which settled the parties' pending motions. The order awarded the 
Former Wife a $70,000 money judgment against the Former Husband.  Paragraph 7 of said 
order, however, stated that the court only retained jurisdiction over the action, but not over the 
money judgment.   
 On April 4, 2012, the Former Wife moved for the enforcement of the $70,000 money 
judgment.  The Former Husband claimed he was current on the $828.16 monthly child support 
amount and moved to dismiss on the basis that the circuit court lacked jurisdiction over the 
money judgment.  The Former Wife alleged she never agreed to "relinquish jurisdiction of this 
action" and moved for the court to set aside paragraph 7, stating it was against public policy and 
would deny her the right to obtain child support in arrears.   
 After a hearing on the issue, on March 25, 2013, the circuit judge entered an order 
denying Former Husband's motion to dismiss for lack of jurisdiction.  The court also determined 
that the Former Wife had agreed to the provision at issue, as the language was "clear and 
unambiguous."  The court additionally noted that the Former Wife's claim was untimely raised.  
Still, the court struck the provision divesting the trial court of jurisdiction of the money 
judgment.  In doing so, the court relied upon Rule 1.540(b)(4) and the law that parents may not 
contract away their right to child support.  The court stated that the language in the judgment was 
void as against public policy.  The Former Husband appealed.  Finding that the circuit court 
erred on both procedural and substantive grounds, the District Court reversed: 
 1.  "Nothing in the Agreed Order prevented the Former Wife from filing an action on the 
$70,000 judgment in the civil division of a Florida Circuit court and pursuing her collection 
remedies in the newly filed action." 
 2.  "'Every judgment gives rise to a common law cause of action to enforce it, called an 
action upon a judgment.'" 
 3.  "The 'main purpose of an action on a judgment, a separate cause of action from the 
original judgment, [i]s to obtain a new and independent judgment' which will 'facilitate the 
ultimate goal of securing satisfaction of the original cause of action.'" 
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 4.  "For these reasons, contrary to the circuit judge's conclusion, the Agreed Order did not 
'contract away' the right of the child for support or deprive the child of the ability to enforce the 
money judgment in Florida.  The order was therefore not void as against public policy." 
 5.  "The second reason for reversal derives from the operation of Rule 1.540(b)(4), which 
allows for relief from a 'void' judgment but not a 'voidable' one.  If paragraph 7 was void as 
against public policy, then the Agreed Order was merely 'voidable.'" 
 6.  "'The general purpose of [rule 1.540(b)] is to enable the court to grant relief against an 
unjust decree…'  In applying rule 1.540(b)(4), 'a distinction exists between a judgment that is 
void and one that is voidable.'  'A void judgment is so defective that it is deemed never to have 
had legal force and effect.'"   

7.  "As legally ineffective and a nullity, '[a] void judgment may be attacked' pursuant to 
Rule 1.540(b)(4) 'at any time because the judgment creates no binding obligation on the parties.'" 
 8.  "'In contrast, a voidable judgment is a judgment that has been entered based upon 
some error in procedure that allows a party to have the judgment vacated, but the judgment has 
legal force and effect unless and until it is vacated.'" 
 9.  "'A voidable judgment can be challenged by motion for rehearing or appeal and may 
be subject to collateral attack under specific circumstances, but it cannot be challenged at any 
time as void under rule 1.540(b)(4).'" 
 10.  "Generally, a void judgment is one entered without subject matter jurisdiction…   
Where, however, the 'court is legally organized and has jurisdiction of the subject matter and the 
adverse parties are given an opportunity to be heard, then errors, irregularities, or wrongdoing in 
proceedings, short of illegal deprivation of opportunity to be heard, will not render the judgment 
void.'" 
 11.  "[I]n this case, even if the Agreed Order's divestiture of jurisdiction over the money 
judgment was void as against public policy, the order itself was merely voidable, since the trial 
court had personal and subject matter jurisdiction over the parties and there was no due process 
violation." 
 12.  "Here, the trial court reversibly erred in vacating the offending provision pursuant to 
Rule 1.540(b)(4) because the Agreed Order was not 'void' within the meaning of the rule." 
Tannenbaum v. Shea, 133 So.3d 1056 (Fla. 4th DCA 2014) 
 
NEW TRIAL JUDGE ERRED IN ENTERING SUA SPONTE ORDER THAT GRANTED 
A REHEARING NINE MONTHS AFTER THE ENTRY OF THE FINAL ORDER AT 
ISSUE. 
 

The Father filed a petition to determine paternity.  The original trial judge orally declared 
rulings in the case on November 9, 2012.  The court then proceeded to enter the final order, 
which included its oral ruling from the hearing.  Per the order, the parties were to attend 
reunification counseling.  Further, the Mother was to provide the Father with a list of three 
therapists, from which the Father was to select one therapist to conduct the reunification 
counseling. 
 The first therapist the Father selected was unavailable.  When the Father asked the 
Mother whether she would consider seeing an alternative therapist, the Mother did not reply.  
Thereafter, the Father filed a motion for appointment of the therapist as well as for sanctions.  In 
reply, the Mother filed a motion for contempt, alleging the Father had violated the parties' final 
order by contacting the children. 
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 On September 30, 2013, a new trial judge was appointed in place of the parties' former 
judge to hear the case.  The new judge determined that the hearing had not been reduced to a 
written final judgment.  The judge further stated that absent an agreement between the parties, 
the current hearing would be de novo.  The Mother appealed.  The District Court reversed: 
 1.  "Under Rule 1.530(d) of the Florida Rules of Civil Procedure, a trial court may, on its 
own initiative, 'order a rehearing or a new trial for any reason for which it might have granted a 
rehearing or a new trial on motion of a party,' but that authority exists only within 15 days 
following a final judgment." 
 2.  "Sua sponte relief from judgment under Rule 1.540 is also limited." 
 3.  "Here, the final order was entered on December 27, 2012.  The successor judge 
entered an order sua sponte granting rehearing on September 30, 2013.  This ruling exceeded the 
15-day limit under Rule 1.530 and the 10-day limit under Rule 1.540." 
 4.  "The trial court lacked jurisdiction to enter the order on appeal…. We therefore 
reverse and remand with instructions to enforce the final order as written." 
Scheller v. Sollecito, 146 So.3d 86 (Fla. 4th DCA 2014) 
 

Fifth District 
 

FINAL JUDGMENT CONTAINED INCONSISTENCIES AS TO FORMER WIFE'S 
FINANCIAL RESPONSIBILITIES FOR THE MARITAL RESIDENCE, MERITING 
REVERSAL. 
 
 The parties herein were married for eighteen years, throughout the course of which the 
parties had four children.  The Former Wife is a business analyst and the Former Husband is a 
risk manager.  The Former Wife makes approximately $109,000 per year while the Former 
Husband makes approximately $177,000.  In the parties' final judgment, the trial court required 
the Former Wife to pay for the electric, cable, internet, and telephone for the marital home.  The 
final judgment, however, also required the Former Wife to split aforementioned expenses with 
the Former Husband.  The Former Wife appealed as to the inconsistent provisions.  The District 
Court agreed and reversed: 
 1.  "Ambiguities in a final judgment can require remand for clarification." 
 2.  "In the instant case, the trial court required the Former Wife to bear the costs of 
'electric and utilities, cable, internet and telephone services to the marital residence,' while also 
requiring her to split with the Former Husband 'all utilities and service contracts associated with 
the marital residence.'" 
 3.  "Because the judgment requires the Former Wife to both solely bear and split the 
enumerated utilities and services, it should be clarified on remand." 
Wright v. Wright, 135 So.3d 1142 (Fla. 5th DCA 2014) 
 
TRIAL COURT'S EQUITABLE DISTRIBUTION AWARD REVERSED BASED ON 
COURT'S DELAY ACCOMPANIED BY APPARENT CONFUSION OF THE ISSUES. 
 
 The Former Husband previously worked as a professional residential contractor.  Prior to 
the parties' marriage, the Former Husband bought a vacant lot by means of a loan of $155,800.  
The Former Husband then built what would be the parties' marital home, expending $12,000 
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from his savings account and $31,200 from his salary.  Thereafter, the parties married on April 
28, 2000.   
 In March 2011, the Former Wife filed for divorce.  At the time of filing, the Former Wife 
had credit card debt in the amount of $129.75.  The Former Wife later testified that she borrowed 
$30,000 from her parents to cover attorney's fees while the Former Husband stated he took out a 
home equity line of credit in the amount of $5,000 as to his attorney's fees.  Throughout the 
dissolution proceedings, it was determined that the Former Wife continued to reside in the 
marital home until approximately three weeks before trial.  The Former Husband continued to 
pay the mortgage on the home. 
 At the parties' trial on July 25, 2012, the trial court stated that neither party was entitled to 
attorney's fees.  After approximately three months of inactivity, the parties submitted proposed 
timesharing plans, amortization tables, equitable distribution charts, and final judgments.  The 
trial court proceeded to adopt the Former Wife's proposed final judgment, which included the 
equitable distribution chart as well as the amortization table.   
 In the final judgment, the Former Wife's $30,000 was included as a marital liability while 
the Former Husband's $5,000 was not.  Further, the trial court determined that the marital home 
was 100% marital, despite the Former Husband's purchase and building of the home prior to the 
marriage.  The trial court also valued the home at the time of dissolution rather than at the time 
of filing while the Former Husband received no credit for the mortgage payments he made on the 
marital home during the parties' trial.  Additionally, the trial court valued the Former Wife's 
credit card debt at $1,000 instead of the $129.75, as stipulated. 
 In the equitable distribution determined by the trial court, the Former Wife was awarded 
an equalization payment of $197,655, which amounted to $1,537.42 per month payable by the 
Former Husband.  The Former Husband was required to pay the mortgage and home equity line 
of $2,280 per month in addition to child support of $133.35 per month.  Therefore, the Former 
Husband's total expenditures came out to $3,950.77 even though his imputed income was only 
$3,440.17.  The Former Husband appealed the trial court's delay.  As to the delay in entering the 
final judgment, the District Court agreed and reversed: 
 1.  "An excessive delay between a trial and entry of final judgment may require 
reversal…  Whether the delay was 'reasonable' is evaluated on a case-by-case basis and that there 
is no bright-line test to determine whether the delay was reasonable." 

2.  "In previous cases, this court has acknowledged that 'the delayed ruling does not, 
standing alone, justify setting aside the final judgment.'" 
 3.  "Rather, there must be 'delay plus an indication that something is seriously amiss on 
the merits,' such as conflicts or inconsistencies between the trial court's findings at the time of 
trial and the ultimate judgment, or significant findings not supported by the record." 
 4.  "Other factors include those that show whether the delay in the trial court's ruling 
caused it 'to have forgotten or confused any material issue.'" 
 5.  "Here, the trial court waited almost six months, which, without more, would not 
require reversal.  However, based on the content and effect of the final judgment, we are 
convinced the trial court either forgot or confused the central issues at trial." 
 6.  "The trial court adopted verbatim Appellee's equitable distribution table.  The trial 
court's oral ruling expressly denying both parties' attorney's fees and the written final judgment 
classifying Appellee's $30,000 loan as marital liability are clearly inconsistent."   
Carnicella v. Carnicella, 140 So.3d 697 (Fla. 5th DCA 2014) 
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TRIAL COURT ERRED IN USING WIFE'S PROPOSED FINAL JUDGMENT WHERE 
JUDGMENT REFERENCED MATTERS NOT PLED AND HUSBAND DID NOT 
CONSENT TO THE JUDGMENT. 
 

The Wife filed a petition for dissolution of marriage, in which she requested a parenting 
plan plus timesharing schedule, distribution of the parties' assets and liabilities, child support, 
and an order to dissolve the parties' marriage.  In the Husband's Answer, he admitted the Wife's 
allegations, especially as to a reasonable amount of child support.  The Husband, however, 
denied any alleged alcoholism.  The Husband did not appear for the final hearing. 
 The trial court proceeded to enter an order despite the Husband's absence from the 
hearing.  The trial court dissolved the marriage and adopted the Wife's proposed parenting plan, 
which gave her sole parental responsibility.  Additionally, the Wife was given discretion as to the 
Husband's timesharing.  When the court inquired as to a child support guidelines worksheet, the 
Wife's attorney stated he would prepare one to be submitted with the final judgment.  The trial 
court then awarded the Wife permanent periodic alimony and equitable distribution to be paid on 
a monthly basis. 
 The Wife provided a five paged final judgment, which included matters not determined 
by the court.  Such matters included the value of the marital home and the home's mortgage as 
well as the Wife's attorney's hourly rate and the time the attorney spent on the case.  Further, the 
proposed final judgment referenced the issues of alimony and attorney's fees, which the Wife did 
not request in her original complaint.  Despite these inconsistencies, the trial court signed the 
Wife's proposed final judgment.  The Husband appealed.  The District Court reversed: 
 1.  "In a dissolution action, an issue is properly before the court when it is raised in the 
pleadings or when it is raised and considered by the court without objection." 
 2.  "Wife contends that the issues of alimony and attorney's fees were listed in her pre-
trial compliance putting Husband on notice.  However, this document is not a substitute for 
amending the complaint." 
 3.  "When a pleading fails to make a specific demand, courts will accept the issue as 
being 'tried by implied consent' where a pre-trial statement raises the issue and the other party 
fails to object at the hearing."  
 4.  "Wife suggests that Husband's failure to attend the hearing is tantamount to consenting 
to amending the complaint in any way but offers no authority for this proposition.  Unpled issues 
tried when a party does not appear are not tried by consent, but in abstentia." 
 5.  "By blindly approving Wife's proposed final judgment, which covered matters not 
pled and include[d] matters not orally resolved by the trial court, this final judgment acted as a 
'substitute for a thoughtful and independent analysis of the facts, issues, and law by the trial 
judge.'"   
Clark v. Clark, 147 So.3d 655 (Fla. 5th DCA 2014) 
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F.  Judges and Special and General Magistrates 

 
First District 

JUDGE'S ENGAGING IN EX PARTE CONFERENCE CONSTITUTED SUFFICIENT 
GROUNDS FOR DISQUALIFICATION. 
 
 The Wife sought a petition for writ of prohibition based on an ex parte communication 
between the judge and the Husband.   The District Court granted the writ of prohibition: 
 1.  "While we ascribe absolutely no improper motive to the trial judge's actions, we find 
that the ex parte conference was not authorized under the terms of Canon 3B(7) of the Code of 
Judicial Conduct, and the Husband has failed to identify any other applicable exception to the 
general rule that a judge shall not permit or consider ex parte communications concerning a 
pending proceeding." 
 2.  "We further conclude that the fact that this ex parte conference occurred constituted a 
legally sufficient basis for petitioner's motion for disqualification.  Accordingly, the petition for 
writ of prohibition is granted." 
Berry v. Berry, 139 So.3d 508 (Fla. 1st DCA 2014) 
 

Second District 

TRIAL COURT ERRED IN APPROVING MAGISTRATE'S REPORT AS TO ISSUE 
NOT SPECIFICALLY RAISED IN EXCEPTIONS WHERE THE ERROR WAS CLEAR 
ON THE FACE OF THE REPORT. 
 
 The Former Husband appealed from the trial court's final judgment and order adopting 
the general magistrate's report.  The Former Husband challenged the trial court's adoption of a 
timesharing schedule, which he claimed was not in the best interests of the children.  The Former 
Husband noted that the timesharing schedule did not include any holiday timesharing.  As to the 
timesharing schedule, the District Court reversed: 
 1.  "It is undisputed that the Former Husband failed to raise this issue in his exceptions to 
the magistrate's report.  Nonetheless, if the errors in the magistrate's report are clear on its face, 
the trial court errs in adopting the report." 

2.  "In light of the fact that the magistrate determined that the parties have a 'contentious 
parenting relationship,' it seems particularly imperative for the magistrate to recommend a 
holiday time-sharing schedule." 
Mills v. Johnson, 147 So.3d 1023 (Fla. 2d DCA 2014) 
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Third District 

TRIAL COURT ABUSED ITS DISCRETION IN ADOPTING GENERAL 
MAGISTRATE'S REPORT AND RECOMMENDATIONS WITHOUT CONDUCTING A 
HEARING ON FORMER HUSBAND'S TIMELY FILED EXCEPTIONS. 
 
 The parties' marriage was dissolved in 2009.  Some time after the entry of the final 
judgment, the Former Wife moved to modify and/or clarify the final judgment.  Upon a hearing 
on the motion, the general magistrate entered a report and recommendation in favor of the 
Former Wife.  Thereafter, the Former Husband filed timely exceptions to the report and 
requested a hearing on the same.  The trial court, however, did not consider the Former 
Husband's objections, alleging that the objections had not been timely filed.  The trial court 
adopted the report and recommendations of the general magistrate.  The Former Husband filed a 
motion for rehearing, which the trial court denied.  The Former Husband appealed.  The District 
Court reversed: 
 1.  "Because the Former Husband's exceptions were indisputably timely filed, the trial 
court abused its discretion by adopting and ratifying the general magistrate's report and 
recommendations without conducting a hearing on the exceptions." 

2.  "We therefore reverse the trial court's order adopting and ratifying the general 
magistrate's report and recommendations, reverse the trial court's order denying the Former 
Husband's motion for rehearing and to set aside the trial court's order approving and ratifying the 
general magistrate's report and recommendations, and remand for a hearing on the Former 
Husband's timely filed exceptions." 
Cazi v. Prophete, 130 So.3d 723 (Fla. 3d DCA 2014) 
 

Fourth District 

TRIAL COURT ERRED IN ADOPTING GENERAL MAGISTRATE'S REPORT 
WHERE REPORT WAS CLEARLY FLAWED AND WAS NOT SUPPORTED BY 
COMPETENT EVIDENCE. 
 

The parties entered into a marital settlement agreement whereby the Former Husband was 
required to pay child support for the parties' two children.  The agreement stated that Former 
Husband's child support obligation would terminate upon the child reaching eighteen or upon 
graduation, if the child were under the age of nineteen and still attending school.   
 In January 2010, the Former Husband petitioned for modification based on the fact that 
the parties' son had turned eighteen in 2008 and had graduated high school in 2009.  The Former 
Husband sought for the court to grant a refund or, in the alternative, to provide a credit towards 
future payments for any overpayment made since the son's graduation from high school.  
 A general magistrate heard testimony from the Former Husband as to his income as well 
as health insurance costs for both himself and the parties' daughter.  Further, the general 
magistrate heard testimony from the Former Wife as to her income as a nail technician as well as 
her expenses.  Both parties' financial affidavits were admitted into evidence.  The general 
magistrate, however, rejected the Former Wife's testimony as to her income due to the general 
magistrate's experience in obtaining nail services as well as presiding over domestic relations 
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cases involving nail technicians. The general magistrate proceeded to impute income to the 
Former Wife based on documents neither introduced nor noticed to the parties. 
 The Former Wife filed exceptions to the magistrate's report and further moved to 
continue the hearing on her exceptions in order to obtain a transcript of the hearing.  The Former 
Wife then filed the transcript eight days prior to the hearing and additionally filed her amended 
exceptions five days before the hearing.  The court struck the Former Wife's amended exceptions 
as untimely.  Further, the court overruled her original exceptions.  The court then adopted the 
general magistrate's report and granted the Former Husband's petition.  The Former Wife 
appealed the adoption of the report.  The District Court reversed: 
 1.  "A magistrate's findings are subject to being set aside by the trial court when they are 
clearly erroneous or the magistrate misconceived the legal effect of the evidence."  
 2.  "Whether exceptions are filed to the report of the Master or not, it is the duty of the 
court to examine and carefully consider the evidence and determine whether under the law and 
the facts the court is justified in entering the decree recommended by the Master." 
 3.  "Here, the three errors committed by the magistrate were clear on the face of the 
report and in the record.  Because the magistrate's report was clearly erroneous and not supported 
by competent evidence, the trial court erred in adopting the report." 
Glaister v. Glaister, 137 So.3d 513 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN STRIKING FORMER WIFE'S AMENDED EXCEPTIONS 
TO THE GENERAL MAGISTRATE'S REPORT, AS THE AMENDED EXCEPTIONS 
WERE TIMELY FILED, THERE BEING NO PROHIBITION AGAINST AMENDING 
OTHERWISE TIMELY FILED EXCEPTIONS. 
 

The parties entered into a marital settlement agreement, whereby the Former Husband 
was required to pay child support for the parties' two children.  The agreement stated that Former 
Husband's child support obligation would terminate upon the child reaching eighteen or upon 
graduation, if the child were under the age of nineteen and still attending school.  In January 
2010, the Former Husband petitioned for modification based on the fact that the parties' son had 
turned eighteen in 2008 and had graduated high school in 2009.  The Former Husband sought for 
the court to grant a refund or, in the alternative, to provide a credit towards future payments for 
any overpayment made since the son's graduation from high school. Upon a non-jury trial, the 
general magistrate heard testimony from the Former Husband as to his income as well as health 
insurance costs for both himself and the parties' daughter.  Further, the general magistrate heard 
testimony from the Former Wife as to her income as a nail technician as well as her expenses.  
Both parties' financial affidavits were admitted into evidence.  The general magistrate, however, 
rejected the Former Wife's testimony as to her income due to the general magistrate's experience 
in obtaining nail services as well as presiding over domestic relations cases involving nail 
technicians.  The general magistrate proceeded to impute income to the Former Wife based on 
documents neither introduced nor noticed to the parties.  The Former Wife filed exceptions to the 
magistrate's report and further moved to continue the hearing on her exceptions in order to obtain 
a transcript of the hearing.  The Former Wife then filed the transcript eight days prior to the 
hearing and additionally filed her amended exceptions five days before the hearing.  The court 
struck the Former Wife's amended exceptions as untimely.  Further, the court overruled her 
original exceptions.  The court then adopted the general magistrate's report and granted the 
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Former Husband's petition.  The Former Wife appealed the court's determination that the 
amended exceptions were untimely.  The District Court agreed and reversed: 
 1.  "Florida Family Law Rule of Procedure 12.490 governs magistrate reports and 
requires that parties file 'exceptions to the report within 10 days from the time it is served on 
them.'" 
 2.  "The trial court found the Former Wife's original exceptions to the report were timely 
filed.  The amended exceptions were filed three months after the original exceptions and five 
days before the hearing on exceptions.  Rule 12.490 does not include any prohibition against 
filing amendments to exceptions, nor does it provide any deadline upon which amendments must 
be filed." 
 3.  "Because the trial court found that all the requirements of rule 12.490 were met with 
the Former Wife's filing of the original exceptions, it erred in striking her amended exceptions." 
Glaister v. Glaister, 137 So.3d 513 (Fla. 4th DCA 2014) 
 
GENERAL MAGISTRATE IMPROPERLY TOOK JUDICIAL NOTICE OF 
DOCUMENTS NOT RECEIVED IN OPEN COURT WHERE NO NOTICE WAS 
PROVIDED TO THE PARTIES. 
 
 The parties entered into a marital settlement agreement, whereby the Former Husband 
was required to pay child support for the parties' two children.  The agreement stated that Former 
Husband's child support obligation would terminate upon the child reaching eighteen or upon 
graduation, if the child were under the age of nineteen and still attending school.  In January 
2010, the Former Husband petitioned for modification based on the fact that the parties' son had 
turned eighteen in 2008 and had graduated high school in 2009.  The Former Husband sought for 
the court to grant a refund or, in the alternative, to provide a credit towards future payments for 
any overpayment made since the son's graduation from high school.  Upon a non-jury trial, the 
general magistrate heard testimony from the Former Husband as to his income as well as health 
insurance costs for both himself and the parties' daughter.  Further, the general magistrate heard 
testimony from the Former Wife as to her income as a nail technician as well as her expenses.  
Both parties' financial affidavits were admitted into evidence.  The general magistrate, however, 
rejected the Former Wife's testimony as to her income due to the general magistrate's experience 
in obtaining nail services as well as presiding over domestic relations cases involving nail 
technicians.  The general magistrate proceeded to impute income to the Former Wife based on 
documents neither introduced nor noticed to the parties. 
 The Former Wife filed exceptions to the magistrate's report and further moved to 
continue the hearing on her exceptions in order to obtain a transcript of the hearing.  The Former 
Wife then filed the transcript eight days prior to the hearing and additionally filed her amended 
exceptions five days before the hearing.  The court struck the Former Wife's amended exceptions 
as untimely.  Further, the court overruled her original exceptions.  The court then adopted the 
general magistrate's report and granted the Former Husband's petition.  The Former Wife 
appealed the general magistrate's use of unnoticed documents to impute income to the Former.  
As to the use of unnoticed documents, the District Court reversed: 
 1.  "Judicial notice of documents not received in open court requires a court to 'make the 
information and its source a part of the record in the action' and 'afford each party reasonable 
opportunity to challenge such information, and to offer additional information, before judicial 
notice of the matter is taken.'" 



 220 

 2.  "Because the parties were not given a reasonable opportunity to challenge the sources 
or the information contained therein, the magistrate erred in taking judicial notice of them." 
Glaister v. Glaister, 137 So.3d 513 (Fla. 4th DCA 2014) 
 
GENERAL MAGISTRATE ERRED IN SUBSTITUTING OWN JUDGMENT FOR 
FORMER WIFE'S TESTIMONY AS TO FORMER WIFE'S INCOME. 
 
 The parties entered into a marital settlement agreement, whereby the Former Husband 
was required to pay child support for the parties' two children.  The agreement stated that Former 
Husband's child support obligation would terminate upon the child reaching eighteen or upon 
graduation, if the child were under the age of nineteen and still attending school.  In January 
2010, the Former Husband petitioned for modification based on the fact that the parties' son had 
turned eighteen in 2008 and had graduated high school in 2009.  The Former Husband sought for 
the court to grant a refund or, in the alternative, to provide a credit towards future payments for 
any overpayment made since the son's graduation from high school.  Upon a non-jury trial, the 
general magistrate heard testimony from the Former Husband as to his income as well as health 
insurance costs for both himself and the parties' daughter.  Further, the general magistrate heard 
testimony from the Former Wife as to her income as a nail technician as well as her expenses.  
Both parties' financial affidavits were admitted into evidence.  The general magistrate, however, 
rejected the Former Wife's testimony as to her income due to the general magistrate's experience 
in obtaining nail services as well as presiding over domestic relations cases involving nail 
technicians.  The general magistrate proceeded to impute income to the Former Wife based on 
documents neither introduced nor noticed to the parties. 
 The Former Wife filed exceptions to the magistrate's report and further moved to 
continue the hearing on her exceptions in order to obtain a transcript of the hearing.  The Former 
Wife then filed the transcript eight days prior to the hearing and additionally filed her amended 
exceptions five days before the hearing.  The court struck the Former Wife's amended exceptions 
as untimely.  Further, the court overruled her original exceptions.  The court then adopted the 
general magistrate's report and granted the Former Husband's petition.  The Former Wife 
appealed the general magistrate's use of unnoticed documents to impute income to the Former.  
As to the use of unnoticed documents, the District Court reversed: 
 1.  "[T]he magistrate's report states that the Former Wife's testimony as to her income 
was rejected as both unreliable and untruthful based upon the magistrate's thirty years' personal 
experience obtaining nail services throughout Palm Beach County as well as the magistrate's 
presiding over other domestic relations cases involving nail technicians." 
 2.  "Thus, the magistrate substituted her own experience for the Former Wife's sworn 
testimony and relied upon records in different cases in making her determination.  Both these 
actions were clearly erroneous."  
Glaister v. Glaister, 137 So.3d 513 (Fla. 4th DCA 2014) 
 
GENERAL MAGISTRATE ERRED IN GRANTING CHILD SUPPORT 
MODIFICATION BASED ON PARTIES' CHANGED CIRCUMSTANCES WHERE 
SUCH RELIEF WAS NOT REQUESTED BY THE PARTIES. 
 
 The parties entered into a marital settlement agreement, whereby the Former Husband 
was required to pay child support for the parties' two children.  The agreement stated that Former 
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Husband's child support obligation would terminate upon the child reaching eighteen or upon 
graduation, if the child were under the age of nineteen and still attending school.  In January 
2010, the Former Husband petitioned for modification based on the fact that the parties' son had 
turned eighteen in 2008 and had graduated high school in 2009.  The Former Husband sought for 
the court to grant a refund or, in the alternative, to provide a credit towards future payments for 
any overpayment made since the son's graduation from high school.  Upon a non-jury trial, the 
general magistrate heard testimony from the Former Husband as to his income as well as health 
insurance costs for both himself and the parties' daughter.  Further, the general magistrate heard 
testimony from the Former Wife as to her income as a nail technician as well as her expenses.  
Both parties' financial affidavits were admitted into evidence.  The general magistrate, however, 
rejected the Former Wife's testimony as to her income due to the general magistrate's experience 
in obtaining nail services as well as presiding over domestic relations cases involving nail 
technicians.  The general magistrate proceeded to impute income to the Former Wife based on 
documents neither introduced nor noticed to the parties. 
 The Former Wife filed exceptions to the magistrate's report and further moved to 
continue the hearing on her exceptions in order to obtain a transcript of the hearing.  The Former 
Wife then filed the transcript eight days prior to the hearing and additionally filed her amended 
exceptions five days before the hearing.  The court struck the Former Wife's amended exceptions 
as untimely.  Further, the court overruled her original exceptions.  The court then adopted the 
general magistrate's report and granted the Former Husband's petition.  The Former Wife 
appealed the general magistrate's use of unnoticed documents to impute income to the Former.  
As to the use of unnoticed documents, the District Court reversed: 

1.  "Initially, the only basis for modification pled by the Former Husband was the son's 
reaching majority and graduating from high school.  The Former Husband did not request a 
recalculation of support based on any financial change nor an imputation of income to the 
Former Wife." 
 2. "Thus, the magistrate erred in introducing evidence of the parties' changed financial 
circumstances and awarding relief that was not requested."   
Glaister v. Glaister, 137 So.3d 513 (Fla. 4th DCA 2014) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN REFUSING TO ADOPT 
MAGISTRATE'S FINDINGS THAT HUSBAND'S DECREASE IN INCOME WAS 
SUFFICIENT FOR MODIFICATION, AS HUSBAND'S PETITION FAILED TO 
ALLEGE THAT DECREASE WAS NOT CONTEMPLATED AT THE TIME OF THE 
FINAL JUDGMENT. 
 
 A final judgment for dissolution of marriage was entered in November 2007.  Within the 
final judgment, the trial court incorporated a marital settlement agreement.  Per the settlement 
agreement, the Husband was to pay $6,000 per month in child support.  In July 2010, however, 
the Husband alleged a decrease in income and petitioned for modification of child support.   
 Upon a hearing, the magistrate summarized the testimony presented.  Per the testimony, 
the Husband is a self-employed entrepreneur.  The Husband owns several companies, all of 
which sell lumber for building docks.  In his testimony, the Husband alleged that his income 
increased in 2007 due to the large amount of damages to docks.  The Husband and his 
accountant, however, both stated that his income began to decline thereafter.  Further, the Wife's 
accountant testified that the Husband's income level was exceptional in 2007.   
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 The magistrate determined that the Husband "is able to manipulate his income year to 
year."  The magistrate concluded that based on the evidence presented, it was not possible to 
definitively determine the Husband's income.  Thereafter, the magistrate recommended reducing 
the child support amount to $2,676 per month.   
 The trial court adopted the magistrate's findings and granted the Husband's petition.  The 
Wife moved for rehearing.  The trial court granted the Wife's motion and proceeded to vacate its 
previous order and enter an order denying the Husband's motion.  The trial court determined that 
the magistrate misapplied the facts.  The Husband then appealed.  The District Court affirmed: 
 1.  "A party moving for modification of child support has the burden of proving the 
following factors: (1) a substantial change in circumstances; (2) the change was not 
contemplated at the time of the final judgment of dissolution; and (3) the change is sufficient, 
material, involuntary, and permanent in nature."   
 2.  "When the original child support amount is based on an agreement by the parties, as 
here, there is a heavier burden on the party seeking a downward modification." 
 3.  "Contrary to the Husband's contention, the trial court did not abuse its discretion in 
rejecting the magistrate's conclusion and denying the motion for modification because the 
Husband failed to allege and prove all of the elements necessary for modification." 
 4.  "The Husband's petition for modification alleged only a decrease in income.  He did 
not allege, nor did the magistrate find, that the decrease was not contemplated at the time of the 
final judgment, or that the decrease was involuntary and permanent in nature." 
 5.  "Thus, the magistrate's findings were insufficient to support modification of child 
support." 
 6.  "The trial court correctly determined the magistrate misconceived the legal effect of 
the evidence.  The magistrate found that the Husband 'is in complete control of how much 
income he receives and when he receives the income' and that he has 'access to much greater 
income than that which is shown' on his financial affidavit." 
 7.  "The magistrate further found that the Husband 'is able to manipulate his income from 
year to year' and that 'it is not possible from the evidence presented to make a definitive 
determination as to his income.'  These findings support the trial court's conclusion that the 
change in the Husband's income was voluntary." 
 8.  "The magistrate further found that the Husband testified that his income was up in 
2007 due to people having damaged docks.  The Wife's accountant testified that business in 2007 
was 'exceptional' and that business levels in 2011 were consistent with business levels in 2008." 
 9.  "The Husband and his accountant both testified that the Husband's income started to 
decline in 2007.  These findings support the trial court's conclusion that the change in income 
was not unexpected at the time the settlement agreement and final judgment were entered in 
2007." 
Kozell v. Kozell, 142 So.3d 891 (Fla. 4th DCA 2014) 
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TRIAL COURT ABUSED ITS DISCRETION IN DENYING PETITIONER'S 
EXCEPTIONS TO RECOMMENDATIONS IN GENERAL MAGISTRATE'S REPORT, 
WHERE PETITIONER'S FAILURE TO PROVIDE RESPONDENT WITH A COPY OF 
THE TRANSCRIPT WAS NOT A WILLFUL OR DELIBERATE VIOLATION OF 
RULE 12.490(g)(2). 
 
 The Wife retained the services of the Respondent, Law Offices of Sara Lawrence, for 
representation in a divorce proceeding.  Before the conclusion of the proceedings, the Wife's 
attorney filed a notice of charging lien as well as requests for other relief.  Upon the Respondent 
filing the motion for charging lien, the matter was then referred to a general magistrate who later 
entered a Report as to which the Wife filed her exceptions.  The trial court denied the Petitioner's 
exceptions, claiming that she failed to comply with Florida Family Law Rule of Procedure 
12.490(g)(2) regarding providing the opposing party with all necessary transcripts and records 
prior to the hearing.  The Petitioner challenged the decision, claiming that her mistake in failing 
to give the opposing party a copy of the transcript before a hearing did not merit dismissal of the 
exceptions.  As to the dismissal of exceptions, the District Court reversed: 
 1.  "Rule 12.490(g)(2) requires the party seeking review of a general magistrate's order to 
deliver a transcript of all relevant proceedings to the judge and all other parties no less than 
forty-eight hours before the hearing on exceptions." 

2.  "Dismissal is an extreme sanction, and should be reserved for cases involving flagrant 
violations of procedural rules." 

3.  "We recognize the importance of parties complying with deadlines set by the rules of 
court… However, there was no evidence presented that [Wife] willfully or flagrantly failed to 
comply with rule 12.490(g)(2)." 
 4.  "The trial court abused its discretion by denying [the Wife's] exceptions based solely 
on the inadvertent failure to provide a copy of the transcripts to opposing counsel as required by 
rule 12.490(g)(2)." 
 5.  "Rather than dismiss the exceptions, the appropriate remedy under these 
circumstances should have been to grant a continuance of the hearing and allow [the Wife] the 
opportunity to ensure the delivery of the transcripts to Respondent." 
Goldberg v. Law Office of Sara Lawrence, P.A., 150 So.3d 862 (Fla. 4th DCA 2014) 
 
DOCUMENTS ATTACHED AS EXHIBITS TO A MOTION ARE NOT EVIDENCE 
AND, THEREFORE, DID NOT SUPPORT CONTEMPT ADJUDICATION. 
 

The Former Husband and the Former Wife entered into a partial marital settlement 
agreement in May of 2011.  Said partial marital settlement agreement was then ratified by a 
partial final judgment in June 2011.  The settlement agreement stated that the parties were to 
equally pay any necessary medical expenses for the children.  Further, the settlement agreement 
provided that each party was to reimburse the other for their unpaid portion of the expenses or, in 
the alternative, object to the expenses within fifteen days of notice.   
 In February 2013, however, the trial court ratified a second partial final judgment 
regarding the parties' long distance parenting plan.  Due to the second partial final judgment, the 
Former Wife was given sole decision-making authority regarding all medical matters of the 
children.  Shortly hereafter, the Former Wife moved for holding the Former Husband in civil 
contempt for his failure to pay his portion of the children's medical expenses. 
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The parties then proceeded to a hearing on the Former Wife's motion.  The general 
magistrate issued a report and recommendations that acknowledged the necessity of the Former 
Wife's request for clarification of the partial marital settlement agreement.  The general 
magistrate stated that such clarification was essential because the parties had not detailed the 
procedure for objections to the medical treatment.  The magistrate, however, agreed with the 
Former Wife that in the event the Former Husband objected to any of the medical expenses, the 
Former Husband was still responsible for paying his portion of the expense and obtaining an 
order from the court requiring the Former Wife to reimburse him. 

Moreover, due to the Former Husband's testimony that he never contacted any of the 
doctors or sought review of the records by other medical professionals, the trial court determined 
that the Former Husband had created additional and unnecessary proceedings.  The Former 
Husband appealed.  The District Court agreed and reversed: 
 1.  "Despite the Former Husband's reproachable conduct, however, we are constrained to 
hold that the finding of civil contempt is premature because the PSA is not sufficiently clear in 
its directive regarding objections to medical expenditures." 
 2.  "We must also reverse the orders to the extent that the Former Husband was required 
to reimburse the Former Wife $851.37 for the children's medical expenses because this finding 
was not supported by competent, substantial evidence." 
 3.  "It appears the magistrate relied on the medical records and receipts attached to the 
Former Wife's motion as support of this finding.  However, '[d]ocuments attached as exhibits to a 
motion are not evidence.'" 
 4.  "These exhibits were not admitted into evidence at the hearing, and none of the 
testimony elicited at the hearing constituted competent, substantial evidence of the amount owed 
by Former Husband to the Former Wife for his share of the children's medical expenses." 
Gerber v. Gerber, 39 FLW D2391 (Fla. 2d DCA 2014) 
 
DISQUALIFICATION APPROPRIATE WHERE TRIAL COURT ERRED IN 
PROHIBITING HUSBAND FROM PRESENTING ADDITIONAL EVIDENCE OR 
ARGUMENT PRIOR TO ADJUDICATING MOTION FOR TEMPORARY SUPPORT. 
 
 The Husband contested the Wife's motion for temporary relief and attorney's fees.  
However, without hearing the Husband, the trial court granted the Wife's motion.  The Husband 
sought writ of prohibition, which the District Court granted: 
 1.  "We grant Petitioner's petition for writ of prohibition, based on his sworn allegation 
that the trial court failed to allow him to present argument or additional evidence prior to ruling 
on respondent's motion for temporary support in this post-dissolution proceeding." 
 2.  "We find that this allegation is sufficient to place a reasonably prudent person in fear 
of not receiving a fair hearing on his legal claims." 

3.  "We direct this case to be reassigned to a successor judge [and] we further vacate the 
trial court's order granting Respondent's May 14, 2014 motion for temporary relief and attorney's 
fees, as that order was entered subsequent to Petitioner's motion to disqualify the trial judge."   
Castillo v. Castillo, 39 FLW D2403 (Fla. 4th DCA 2014) 
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Fifth District 
 

TRIAL COURT ERRED IN RULING MOTION WAS LEGALLY INSUFFICIENT TO 
REQUIRE JUDGE TO DISQUALIFY HERSELF WHERE THE MOTION ALLEGED 
FACTS WHICH WOULD PROMPT A REASONABLY PRUDENT PERSON TO FEEL 
UNABLE TO RECEIVE A FAIR AND IMPARTIAL TRIAL. 
 
 In the dissolution of marriage proceeding below, prior to the entry of the final judgment, 
the trial judge sent a "friend" request on Facebook to the Wife.  Based on her attorney's advice, 
the Wife neither accepted nor denied the judge's friend request.  In entering the final judgment, 
the trial court gave the Husband a "disproportionately excessive" alimony award and saddled the 
Wife with the majority of the marital debt.  The Wife thereafter filed a formal complaint against 
the judge, alleging that the judge retaliated against her in the final judgment because she had not 
accepted the judge's Facebook friend request.  Upon filing a motion to disqualify and a hearing 
on the same, the trial court denied the motion as legally insufficient.  The Wife sought a writ of 
prohibition to quash the trial court's order.  Concerning the trial court's order, The District Court 
quashed the order and remanded for further proceedings: 
 1.  "If the grounds asserted in a motion for disqualification are legally sufficient to create 
a well-founded fear in the mind of a party that he or she will not receive a fair trial, it is 
incumbent upon a judge to disqualify herself." 
 2.  "To determine whether the motion is 'legally sufficient,' this Court must resolve 
whether the alleged facts, which, accepted as true, would prompt a reasonably prudent person to 
fear that she could not get a fair and impartial trial before that judge.  An affiant's mere 
subjective fear is insufficient to form the basis for disqualification." 
 3.  "It seems clear that a judge's ex parte communication with a party presents a legally 
sufficient claim for disqualification, particularly in the case where the party's failure to respond 
to a Facebook 'friend' request creates a reasonable fear of offending the solicitor.  The 'friend' 
request placed the litigant between the proverbial rock and a hard place: either engage in 
improper ex parte communications with the judge presiding over the case or risk offending the 
judge by not accepting the 'friend' request." 
 4.  "In [an earlier case], the Fourth District addressed a Facebook issue with regards to 
judges 'friending' attorneys through social media.  That court determined that a judge's social 
networking 'friendship' with the prosecutor of the underlying criminal case was sufficient to 
create a well-founded fear of not receiving a fair and impartial trial in a reasonably prudent 
person." 
 5.  "Beyond the fact that [the earlier case] required the trial court to grant the motion to 
disqualify, the motion to disqualify was sufficient on its face to warrant disqualification." 
 6.  "The trial judge's efforts to initiate ex parte communications with a litigant is 
prohibited by the Code of Judicial Conduct and has the ability to undermine the confidence in a 
judge's neutrality." 
 7.  "Because Petitioner has alleged facts that would create in a reasonably prudent person 
a well-founded fear of not receiving a fair and impartial trial, we quash the order denying the 
motion to disqualify and remand to the trial court for further proceedings consistent with this 
opinion." 
Chace v. Loisel, 39 FLW D221 (Fla. 5th DCA 2014) 
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G.  Miscellaneous 

 
First District 

Second District 

TRIAL COURT ERRED IN CONCLUDING IT DID NOT HAVE JURISDICTION TO 
DETERMINE EQUITABLE DISTRIBUTION AFTER DEATH OF FORMER HUSBAND 
DESPITE PRIOR BIFURCATION OF PROCEEDINGS. 
 
 The parties were married in 1998.  In January 2006, the Former Husband commenced the 
dissolution of marriage proceedings.  At the time of filing the petition for dissolution of 
marriage, the Former Husband suffered from a terminal illness. As such, the Former Husband 
filed a motion requesting that the trial court bifurcate the proceedings, which the trial court 
granted.  The trial court entered a final judgment for dissolution of marriage on May 24, 2006.  
The final judgment reserved jurisdiction over the cause as well as required each of the parties to 
enter further Orders, Judgments and Decrees to resolve the equitable distribution.  
 Upon the Former Husband's death in July 2006, one of his three children, Steve Dominic 
Passamondi, filed a petition for administration of the Former Husband's estate.  The probate 
court granted the petition and assigned Mr. Passamondi as the personal representative of the 
Former Husband's estate.  In October 2006, the Former Wife filed a claim in the probate estate, 
based on the undetermined marital interest in the Former Husband's real, personal and intangible 
property.  Further, the Former Wife filed a supplemental petition for relief in the dissolution of 
marriage proceeding against the Former Husband's estate and the Former Husband's three 
children.  The circuit court set all pending matters in the dissolution of marriage proceeding for a 
final hearing on October 17, 2011.  Prior to the final hearing, the probate court also entered an 
order terminating the probate proceeding.   
 On the date of the final hearing, however, the trial court declined to hear and rule on any 
remaining issues.  The trial court claimed that the probate court was vested with the power over 
the Former Husband's assets and therefore had the exclusive jurisdiction to determine the 
distribution of the aforementioned assets.  The trial court then dismissed the Former Wife's 
claims.  The Former Wife filed a motion for rehearing, but the trial court denied the request.  The 
Former Wife then appealed.  Concerning the bifurcation, the District court reversed: 
 1.  "If a trial court bifurcates a proceeding for dissolution of marriage by entering a 
judgment dissolving the marriage but retaining jurisdiction to determine property issues, the 
subsequent death of a party does not deprive the trial court of jurisdiction to determine the issues 
reserved."  
 2.  "In this case, the trial court had entered a final judgment dissolving the parties' 
marriage and retaining jurisdiction to determine all other issues before the death of the Former 
Husband.  Therefore, the trial court incorrectly concluded that it did not have jurisdiction to hear 
and to determine the Former Wife's claims." 
Passamondi v. Passamondi, 130 So.3d 736 (Fla. 2d DCA 2014) 
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TRIAL COURT ERRED IN AWARDING THE WIFE THREE PROPERTIES TITLED 
IN BUSINESS' NAME, AS THE BUSINESS WAS NEVER A PARTY TO THE 
DISSOLUTION PROCEEDINGS. 
 
 The Wife filed a petition for dissolution of marriage on January 26, 2011, after nearly 13 
years of marriage.  Thereafter, the Wife filed a motion requesting that the trial court strike the 
Husband's pleadings and enter a judicial default due to the Husband's failure to attend mediation, 
two depositions, and failure to provide an array of discovery documents.  The trial court denied 
the Wife's motion on April 5, 2012, but did order the Husband to provide the discovery 
documents.   Thereafter, on July 30, 2012, the Wife filed a motion asking the trial court to strike 
the Husband's pleadings because of his failure to provide the discovery documents.  The trial 
court granted the Wife's motion and entered a judicial default against the Husband.  Upon a final 
hearing, the trial court entered a final judgment of dissolution.  Based on the final judgment, the 
Husband appeals the trial court's award of three properties to the Wife.  The three properties 
awarded to the Wife belonged to the company Tierra Technologies, LLC rather than to either of 
the parties.  Concerning the three properties, the District Court agreed and reversed: 
 1.  "Here, Tierra Technologies was never brought in as a party to this dissolution 
proceeding, and the trial court did not have the power or authority to transfer the property of a 
corporation without the joinder of that entity." 
 2.  "Consequently, because the trial court did not have jurisdiction over Tierra 
Technologies, it was error to award property owned by Tierra Technologies to the Wife as part 
of the equitable distribution of marital assets." 
 3.  "On remand, because the default was properly entered against the Husband, all well-
pleaded facts are deemed admitted and relief specifically prayed for is acquiesced to.   Thus, the 
Wife's entitlement to equitable distribution and alimony were conceded by the Husband, but the 
amount of alimony and the form of equitable distribution must be determined by the trial court." 
 4.  "Accordingly, we reverse the award of the property titled in the name of Tierra 
Technologies to the Wife.  Because the three properties were an essential component of the 
equitable distribution award, upon remand the trial court must address both alimony and 
equitable distribution."   
Ehman v. Ehman, 39 FLW D619 (Fla. 2d DCA 2014) 
 

Third District 
 

Fourth District 

TRIAL COURT ERRED IN APPOINTING RECEIVER TO COLLECT RENT FROM 
TENANTS IN FORMER MARITAL HOME, AS FORMER HUSBAND HAD NO 
EQUITABLE INTEREST IN FORMER MARITAL HOME AND THEREFORE 
LACKED STANDING TO REQUEST AND OBTAIN APPOINTMENT OF RECEIVER. 
 

The parties herein were divorced in 2010.  As part of the final judgment for dissolution of 
marriage, the court awarded the marital home to the Former Wife.  The marital home was 
encumbered by mortgages, which were secured by promissory notes.  The mortgages were made 
the Former Wife's responsibility, even though the Former Husband was the only party named on 
the notes.  Not long after the parties' divorce was finalized, the Former Husband moved for 
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contempt and enforcement, claiming that the Former Wife had failed to notify the bank that she 
was the party responsible for the mortgage payments. 
 The trial court entered an order, which found that it could not hold the Former Wife in 
contempt regarding the mortgage payments, because the mortgage payments were not "support 
payments."  The trial court did, however, require the Former Wife to bring the mortgages 
current.  To bring the mortgages current, the trial court required the Former Wife to use the 
rental income she received through leasing the former marital home.  The Former Wife failed to 
do so and the bank commenced foreclosure proceedings.  Thereafter, the Former Husband then 
filed his second motion for contempt.  In the second motion for contempt, the Former Husband 
requested that a receiver be appointed to collect rental income.  
 After a hearing on the Former Husband's second motion, the trial court found the Former 
Wife in contempt.  In addition to imposing a purge amount of $15,000, the trial court also 
appointed a receiver to facilitate in collecting the rental income.  The Former Wife appealed the 
trial court's decision to appoint a receiver.  Regarding the appointment of a receiver, the District 
Court reversed: 
 1.  "We also agree with the Former Wife that the Former Husband lacked standing to 
request and receive appointment of a receiver to collect the rental payments made by tenants 
living in the former marital home." 
 2.  "The court has held that a receiver may not be appointed unless the person seeking 
appointment has standing 'by virtue of a legal or equitable claim, such as a claim of ownership of 
the property in controversy, or a lien or property right therein.…'"  

3.  "Pursuant to the final judgment of dissolution, the [F]ormer [H]usband was left with 
no legal interest in the former marital home." 
 4.  "Further, nothing in the record established that at the time of the hearing, the Former 
Husband had an equitable interest in the former marital property, such as a lien or other property 
right."  
Byrne v. Byrne, 133 So.3d 1082 (Fla. 4th DCA 2014) 
 
TRIAL COURT'S ORDER REQUIRING FORMER WIFE TO REMAIN IN THERAPY 
UNTIL SHE CONVINCED PARTIES' CHILDREN TO ENJOY A LOVING 
RELATIONSHIP WITH THE FORMER HUSBAND WAS OVERLY VAGUE AND 
EXPANSIVE. 
 
 The parties to this proceeding were granted a divorce in 2011.  In the parties' final 
judgment, the parties were to engage in shared parental responsibility with their three minor 
children.  A mere month after the entry of the final judgment, however, the Former Husband 
moved for contempt.  The Former Husband alleged that the Former Wife was consciously 
prohibiting the children from having a positive relationship with him.  In support thereof, the 
Former Husband claimed that the Former Wife had told the children details of the parties' 
divorce, disparaged the Former Husband in front of the children, and inhibited the Former 
Husband's timesharing with the children.  In the Former Husband's motion, he requested that the 
court provide for makeup timesharing, mandate that the Former Wife participate in counseling, 
and require the Former Wife to pay for the children's therapy. 
 Before a hearing on the Former Husband's motion, the court provided a reunification 
therapist for the family as well as a psychologist to conduct a social investigation.  Additionally, 
along with motions filed by the parties, the middle child refused to see the Former Husband.  The 
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Former Husband then filed a supplemental motion for contempt, alleging the Former Wife 
continued to violate the parties' parenting plan.   
 The trial court held a hearing on the motions for contempt.  Upon testimony by the 
parties and the psychologist, the court determined that the Former Wife was in contempt of the 
parties' final judgment.  Further, the trial court ordered the parties' middle child to participate in a 
wilderness program in the summer as well as ordered the Former Wife to participate in therapy.  
Moreover, the Former Wife was responsible for paying the psychologist's fees, one half of the 
reunification therapist's fees, and the Former Husband's attorney's fees.  The court, however, did 
not award the Former Husband financial compensation to atone for his lack of visitation with the 
children.  The Former Wife then appealed.  As to the therapy, the District Court reversed: 
 1.  "The foregoing provision requiring therapy until the Former Wife can convince her 
children that she desires them to have a loving relationship with their Father is not a purge 
provision." 
 2.  "The trial court could impose a sanction under section 61.13(4)(c)7., Florida Statutes 
(2012), which permits the trial court to 'impose any other reasonable sanction as a result of 
noncompliance' with the time-sharing portion of the parenting plan.  We are hard-pressed, 
however, to classify therapy as a 'sanction.'" 
 3.  "The statute does give the court the authority to 'make specific orders regarding the 
parenting plan and time-sharing schedule as such orders relate to the circumstances of the parties 
and the nature of the case and are equitable…' §61.13(5), Fla. Stat. (2012).  This provision, 
however, has never been interpreted to give authority to order the parents into therapy." 
 4.  "Nevertheless, the Former Wife does not challenge the authority of the trial court to 
order counseling.  She claims instead that the counseling provision conditions the duration of 
therapy on 'vague, ambiguous and potentially insurmountable goals.'" 
 5.  "We agree that the provision is vague and is much too broad to be enforced…. 
Therefore, we reverse the order to the extent it requires the Former Wife to submit to therapy 
under the conditions set forth in the order." 
Ford v. Ford, 39 FLW D2463 (Fla. 4th DCA 2014) 

 
Fifth District 

 
MOTIONS FOR REHEARING APPLY TO FINAL ORDERS; MOTIONS FOR 
RECONSIDERATION ARE APPLICABLE TO NON-FINAL ORDERS; NON-FINAL 
ORDERS MAY BE RECONSIDERED AT ANY TIME PRIOR TO FINAL JUDGMENT. 
 

The Mother herein completed a "Consent to Temporary Custody" on November 24, 1999, 
which gave temporary custody of the Mother's child to the Grandmother.  The trial court 
approved the temporary custody arrangement on November 27, 2001.  The Mother did not file 
any additional pleadings until March 23, 2010, when she filed a motion for visitation.  The 
Grandmother then filed a motion for supervised visitation between the child and Mother on May 
7, 2010.  After the child visited the Mother several times, however, the Grandmother ceased 
bringing the child, claiming the child did not want to visit the Mother.  The Mother then moved 
to revoke the temporary custody by extended family on November 10, 2010.  The Mother 
claimed she was capable of providing a stable environment for the child and thus temporary 
custody with the Grandmother was no longer necessary.  A guardian ad litem was appointed for 
the child and the matter was referred to the same general magistrate. 
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 After eighteen months of litigation, the general magistrate issued his report on May 24, 
2012.  The magistrate found, among other things, that both the Mother and the Grandmother 
loved the child despite their current contentious relationship.  Further, the Mother was employed 
and living with her current husband and younger children and had also attended counseling in 
anticipation of receiving custody of the child.  The magistrate noted that the child did not seem 
interested in getting to know the Mother, but the origin of such lack of interest was unclear, as 
the Grandmother had prevented the Mother from contacting the child for many years.  The 
magistrate then recommended that the trial court grant the Mother's motion, have the parties 
attend family counseling as well as the child attend separate counseling, create a 64 week 
reunification time frame prior to the Mother having full-time custody of the child, and allow for 
liberal visitation between the Grandmother and the child. 
 The Mother and the Grandmother proceeded to file exceptions to the report.  The trial 
court denied the Grandmother's exceptions but granted the Mother's.  The trial court then 
modified the magistrate's order to include removing visitation as between the Grandmother and 
child once the Mother had full-time custody.  The court additionally found the magistrate's 
determination that immediate reunification of the Mother and child would be detrimental was 
erroneous as a matter of law.  The Grandmother then filed a motion for rehearing or 
reconsideration on January 23, 2013.  The Grandmother claimed that both the child and the GAL 
wished to offer testimony.  The Grandmother also filed a motion to conduct an in camera 
interview of the child as well as a motion to stay. 
 Before the trial court ruled on the Grandmother's motions, the trial court entered an 
amended order signed nunc pro tunc on January 11, 2013, again granting the Mother's 
exceptions but denying the Grandmother's.  The amended order further modified the magistrate's 
report to exclude the 64 week reunification plan.  The amended order therefore called for the 
child's immediate custody to be given to the Mother and that any further visitation with the 
Grandmother terminate.  Nevertheless, on February 25, 2013, the trial court granted the 
Grandmother's motion for stay as well as motion for in camera interview but denied the 
Grandmother's motion for rehearing or reconsideration. 
 On February 26, 2013, despite the trial court's earlier denial, the trial court conducted an 
in camera interview of the child and heard from the GAL.  On April 5, 2013, the trial court 
vacated the February 26, 2013, order that denied the Grandmother's motion for rehearing or 
reconsideration.  The trial court stated that the previous denial had been signed in error.  
Although a hearing on the Grandmother's motion was then scheduled for November 15, 2013, 
the Grandmother filed a motion for continuance.  After a hearing on the motion, the trial court 
entered an order nunc pro tunc that granted the Grandmother's motion for continuance but also 
ordered the parties to provide written arguments rather than attending the hearing.  Upon 
submission by both parties, the trial court entered an order on January 24, 2014, which granted 
the Grandmother's motion for rehearing due to the trial court's failure to previously consider the 
best interests of the child.  The Mother petitioned for certiorari.  The District Court dismissed: 

1.  "Motions for 'rehearing' pursuant to Florida Rule of Civil Procedure 1.530 apply only 
to final judgments and 'those orders that partake of the character of a final judgment, i.e., orders 
that complete the judicial labor on a portion of the cause.'"   
 2.  "Motions for reconsideration; apply to non-final, interlocutory orders, and are based 
on a trial court's inherent authority to reconsider and, if deemed appropriate, alter or retract any 
of its non-final rulings prior to entry of the final judgment or order terminating an action."  
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 3.  "Nomenclature does not control, and motions for either 'rehearing' or 'reconsideration' 
aimed at final judgments shall be treated as rule 1.530 motions for rehearing, while motions 
aimed at non-final orders shall be treated as motions for reconsideration." 
 4.  "The trial court's order granting Mother's exceptions to the magistrate's report and 
modifying the magistrate's report was not a final judgment.  Therefore, Grandmother's 'Motion 
for Rehearing or Reconsideration' of that order is appropriately characterized as a motion for 
reconsideration of an interlocutory order." 
 5.  "Having determined that Grandmother's 'Motion for Rehearing or Reconsideration' 
was actually a motion to reconsider an interlocutory order, the provisions of rule 1.530 that 
control the time in which a motion for rehearing must be filed do not apply." 
 6.  "Because 'the trial court retains inherent authority to reconsider…any of its non-final 
rulings prior to entry of the final judgment,' a motion for reconsideration may be filed at any time 
before the entry of final judgment." 
 7.  "A trial court may sua sponte reconsider and amend or vacate its interlocutory orders 
prior to final judgment.  Therefore, Grandmother's motion for reconsideration was timely and the 
trial court did not lack authority or jurisdiction to sua sponte vacate its order denying 
Grandmother's motion for reconsideration." 
Seigler v. Bell, 148 So.3d 473 (Fla. 5th DCA 2014) 
 

XI.  MISCELLANEOUS MATTERS 

 

A.  Tax Considerations 

 
First District 

Second District 

Third District 

Fourth District 

Fifth District 

TRIAL COURT ERRED IN AWARDING IRS DEPENDENCY EXEMPTIONS TO 
PARTIES WHERE SUCH RELIEF HAD NOT BEEN REQUESTED IN THE FORMER 
WIFE'S PLEADINGS. 
 

The parties to this action were granted a dissolution of marriage on September 17, 2008.  
Since the entry of the final judgment, the parties have engaged in constant litigation pertaining to 
the minor children to the marriage.  Former Husband filed his first supplemental petition to 
modify the parties' parenting plan in March 2010.  In his petition, the Former Husband sought 
sole parental responsibility, claiming that the Former Wife had filed a false report of abuse and 
violated court orders pertaining to the parenting plan.   
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 In December 2011, the Former Husband filed an additional petition, again seeking 
modification of the parties' parenting plan.  In his second petition, the Former Husband claimed 
that the Department of Children and Families had removed the children from the Former Wife's 
care and thereupon placed the children in his custody.  After a trial, the court determined that the 
Former Husband had met his burden of establishing a substantial change in circumstances.  The 
court entered a supplemental final judgment, which granted the Former Husband majority time-
sharing.  Additionally, the court considered the issue of the IRS dependency exemptions.  The 
Former Husband alleges that the trial court erred in awarding the Former Wife IRS dependency 
exemptions, as the Former Wife did not request this relief in her pleadings.  The District Court 
agreed and reversed:  "Lastly, Former Husband argues that the trial court erred in awarding the 
IRS dependency exemptions to the parties in alternating years because Former Wife did not 
request such relief in her pleadings.  We agree."  
J.L.B. v. S.J.B., 135 So.3d 468 (Fla. 5th DCA 2014) 
 
TRIAL COURT ERRED IN PERMITTING FORMER WIFE TO CLAIM 
DEPENDENCY TAX EXEMPTION WHERE FORMER WIFE WAS UNEMPLOYED. 
 
 The Former Husband appealed from the Final Judgment contending that the trial court 
erred in allowing the Former Wife to claim the dependency tax exemption for the parties' minor 
child, even though the Former Wife did not have a job.  As to the tax exemption, the District 
Court reversed:  "The trial court also erred by awarding the dependency tax exemption for the 
child to Appellee without adequate explanation, when she was not working." 
Williams v. Williams, 147 So.3d 1109 (Fla. 5th DCA 2014) 
 

B.  Injunctions 

 
First District 

Second District 

Third District 

Fourth District 

Fifth District 
 

C.  Privilege and Work Product 

 
First District 

Second District 

Third District 
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Fourth District 

Fifth District 
 
 

D.  Contempt and Sanctions  

 
First District 

Second District 

TRIAL COURT'S AMENDED WRITTEN ORDER HOLDING FORMER HUSBAND IN 
CONTEMPT FOR FAILURE TO PAY ALIMONY REVERSED WHERE TERMS OF 
ORDER WERE IN OPPOSITION TO TRIAL COURT'S PRIOR ORAL RULING. 
 
 The parties herein were married for ten years.  A final judgment of dissolution of 
marriage was entered in 2007, and a supplemental final judgment was entered in 2008.  The 
supplemental judgment required the Former Husband to pay $4500 per month in permanent 
alimony to the Former Wife.  Thereafter, in 2012, the trial court found the Former Husband in 
contempt due to his failure to pay the court ordered alimony.  On appeal, the trial court's 
determination that the Former Husband had the ability to pay was affirmed, but the order was 
reversed as to the Former Husband's alleged hidden sources of income. 
 The Former Wife filed a second motion for contempt in 2013.  The trial court denied the 
motion for contempt due to the lack of proof as to a purge.  However, on May 29, 2013, the trial 
court entered a written order finding the Former Husband in contempt, but denied the Former 
Wife's request for the Former Husband's incarceration.  The trial court denied the incarceration 
because the Former Wife had not established a purge amount that the Former Husband could 
pay.  Thereafter, the trial court entered an amended order, which adjudicated the Former 
Husband in contempt and determined the arrearages to be $90,314.46.  The Former Husband 
appealed the trial court's finding of contempt.  The District Court reversed: 
 1.  "The amended written order finding the Former Husband in contempt is inconsistent 
with the trial court's oral ruling denying the motion for contempt.  It appears that the trial court 
may have merged the distinct issues to be addressed in a civil contempt proceeding in family 
support matters…." 
 2.  "We note that the record supports a finding of contempt because the Former Wife 
satisfied her burden and the Former Husband failed to dispel the presumption that he had the 
ability to pay." 
 3.  "Yet, the trial court specifically stated that 'the motion for contempt is denied for lack 
of a proof of purge.'  It appears that the parties and the trial court were concerned only with 
whether the Former Husband had the ability to pay the substantial purge amount and whether the 
trial court could order incarceration." 
 4.  "It is not clear if the trial court found that a civil contempt had not occurred or if a 
finding of civil contempt is implicit in the trial court's ruling on the purge/incarceration issue and 
the entry of a money judgment against the Former Husband; accordingly, we reverse that portion 



 234 

of the order finding the Former Husband in contempt and remand for the trial court to make 
findings in accordance with the procedure set forth in Bowen." 
Fuller v. Fuller, 144 So.3d 592 (Fla. 2d DCA 2014) 
 
IMPROPER TO HOLD FORMER HUSBAND IN CIVIL CONTEMPT FOR FORMER 
HUSBAND'S INABILITY TO PAY CHILDREN'S MEDICAL EXPENSES WHERE 
PARTIES' MARITAL SETTLEMENT AGREEMENT WAS NOT CLEAR AS TO THE 
PAYMENT OF SAID EXPENSES; DOCUMENTS ATTACHED AS EXHIBITS TO A 
MOTION ARE NOT EVIDENCE. 
 

The Former Husband and the Former Wife entered into a partial marital settlement 
agreement in May of 2011.  Said partial marital settlement agreement was then ratified by a 
partial final judgment in June 2011.  The settlement agreement stated that the parties were to 
equally pay any necessary medical expenses for the children.  Further, the settlement agreement 
provided that each party was to reimburse the other for their unpaid portion of the expenses or, in 
the alternative, object to the expenses within fifteen days of notice.   
 In February 2013, however, the trial court ratified a second partial final judgment 
regarding the parties' long distance parenting plan.  Due to the second partial final judgment, the 
Former Wife was given sole decision-making authority regarding all medical matters of the 
children.  Shortly hereafter, the Former Wife moved for holding the Former Husband in civil 
contempt for his failure to pay his portion of the children's medical expenses. 

The parties then proceeded to a hearing on the Former Wife's motion.  The general 
magistrate issued a report and recommendations that acknowledged the necessity of the Former 
Wife's request for clarification of the partial marital settlement agreement.  The general 
magistrate stated that such clarification was essential because the parties had not detailed the 
procedure for objections to the medical treatment.  The magistrate, however, agreed with the 
Former Wife that in the event the Former Husband objected to any of the medical expenses, the 
Former Husband was still responsible for paying his portion of the expense and obtaining an 
order from the court requiring the Former Wife to reimburse him. 

Moreover, due to the Former Husband's testimony that he never contacted any of the 
doctors or sought review of the records by other medical professionals, the trial court determined 
that the Former Husband had created additional and unnecessary proceedings.  The Former 
Husband appealed.  The District Court agreed and reversed: 
 1.  "Despite the Former Husband's reproachable conduct, however, we are constrained to 
hold that the finding of civil contempt is premature because the PSA is not sufficiently clear in 
its directive regarding objections to medical expenditures." 
 2.  "We must also reverse the orders to the extent that the Former Husband was required 
to reimburse the Former Wife $851.37 for the children's medical expenses because this finding 
was not supported by competent, substantial evidence." 
 3.  "It appears the magistrate relied on the medical records and receipts attached to the 
Former Wife's motion as support of this finding.  However, '[d]ocuments attached as exhibits to a 
motion are not evidence.'" 
 4.  "These exhibits were not admitted into evidence at the hearing, and none of the 
testimony elicited at the hearing constituted competent, substantial evidence of the amount owed 
by Former Husband to the Former Wife for his share of the children's medical expenses." 
Gerber v. Gerber, 39 FLW D2391 (Fla. 2d DCA 2014) 
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Third District 

Fourth District 

TRIAL COURT DID NOT ERR IN ADOPTING MAGISTRATE'S CONCLUSION TO 
EQUALLY DIVIDE THE HUSBAND'S FOREIGN RETIREMENT BENEFIT WHERE 
FOREIGN BENEFIT WAS SIMILAR TO SOCIAL SECURITY; HOWEVER, 
CONTEMPT IS NOT THE PROPER METHOD OF ENFORCEMENT FOR AN 
EQUITABLY DISTRIBUTED ASSET. 
 
 The parties enjoyed a long-term marriage of approximately forty years.  For a large 
portion of the marriage, the parties resided in Italy. Upon the Wife's filing for dissolution, the 
matter was referred to a magistrate.  Ultimately, the trial court entered a final judgment and 
adopted the magistrate's report.  In the report, the magistrate found that the Husband was entitled 
to a retirement benefit at the age of sixty-five and cessation of employment. Because the benefit 
was seemingly similar to social security, the magistrate did not hear any expert testimony.  
Instead, the magistrate equitably divided the retirement benefit between the parties.  The 
magistrate then ordered the Husband to file the needed documents in Italy to carry out this 
division.  Further, the magistrate ordered the Husband to pay the Wife directly if the plan 
administrator would not pay the Wife.  The last sentence of the magistrate's report stated, "Such 
payment is in the form of support and the remedy of contempt is available to Wife for the 
Husband's failure to make the required payments."  The Husband appealed the decision to 
equitably divide the benefit.  With respect to the division of the benefit, the District Court 
affirmed: 
 1.  "We conclude that the trial court did not err by adopting the magistrate's decision to 
divide this benefit equally." 
 2.  "However, from the record and from the magistrate's report, it appears likely that this 
benefit is an asset that was equitably distributed.  If so, contempt would not be a proper method 
of enforcement." 
 3.  "On remand, the trial court shall remove the above-quoted sentence of the magistrate's 
report from incorporation in the judgment of dissolution." 
Russo v. Russo, 129 So.3d 507 (Fla. 2d DCA 2014) 
 
ORDER HOLDING FORMER WIFE IN CONTEMPT WAS DEFICIENT WHERE 
ORDER DID NOT SPECIFY THE NATURE OF THE CONTEMPT. 
 
 The Former Husband and the Former Wife were married in 1998 and granted a divorce in 
January 2009.  The parties entered into a marital settlement agreement, which incorporated a 
time-sharing agreement for the parties' two minor children.  More than two years after the 
parties' divorce, the Former Husband filed his first "Expedited Motion to Enforce, for Contempt, 
and For Sanctions and Request for Special Set Hearing."  In the first motion, the Former 
Husband alleged numerous grievances against the Former Wife pertaining to her non-compliance 
with the Marital Settlement Agreement.  Specifically, the Former Husband alleged that the 
Former Wife allowed her current husband to "bad mouth" the Former Husband in front of the 
parties' children.  On September 16, 2011, a general magistrate heard the Former Husband's first 



 236 

motion.  Based on the arguments and testimony presented, the general magistrate made findings 
and recommendations regarding the Former Wife's non-compliance with the MSA.  The report 
and recommendations, however, were not filed until October 18, 2011, and not ratified until 
November 15, 2011.  
 The Former Husband filed his second motion to Enforce, for Contempt, and for Sanctions 
on April 17, 2012.  The Former Husband alleged that the Former Wife did not comply with the 
November 15, 2011 order ratifying the general magistrate's recommendations.  The Former 
Husband requested that the court hold the Former Wife in contempt and in doing so change the 
parties' timesharing agreement, based largely in part on the Former Wife's failure to allow the 
children to attend and participate in multiple extracurricular and school activities.  The Former 
Husband additionally asked for sanctions in attorney's fees and costs. 
 On August 3, 2012 and August 6, 2012, the court heard Former Husband's second 
motion.  The Former Husband testified to numerous allegations, one specifically being that the 
Former Wife did not bring the children to particular extracurricular activities.  Additionally, the 
Former Husband claimed that the Former Wife did not prohibit her current husband from 
attending an event for the children that the Former Husband attended, as had been set out in the 
order ratifying the general magistrate's recommendations. The Former Wife testified that the 
children missed certain extracurricular activities because the children did not want to attend.  The 
Former Wife did admit, however, that her current husband had attended an event that the Former 
Husband was present at, but that she was unable to stop her current husband from attending.  The 
court found the Former Wife in contempt based on her non-compliance with the order ratifying 
the general magistrate's recommendations. Moreover, the court found the Former Wife in 
violation of the MSA because she did not use her best efforts to get the children to their 
extracurricular activities. The court awarded sanctions, among which were switching the Former 
Wife's timesharing.  The Former Wife appealed the court's finding of contempt. Regarding the 
contempt, the District Court reversed: 
 1.  "A judgment of contempt comes to the appellate court clothed with a presumption of 
correctness and will not be overturned unless a clear showing is made that the trial court either 
abused its discretion or departed so substantially from the essential requirements of law as to 
have committed fundamental error." 
 2.  "[T]he purpose of a civil contempt proceeding is to obtain compliance on the part of a 
person subject to an order of the court…. The purpose of criminal contempt, on the other hand, is 
to punish.…" 
 3.  "Direct criminal contempt sanctions are imposed for conduct that takes place in the 
judge's presence while indirect contempt sanctions are imposed for conduct that takes place 
outside the judge's presence." 
 4.  "In either the civil or criminal contempt scenario, a person cannot be held in contempt 
for violating a court's order if the order is not sufficiently explicit or precise to put a party on 
notice of exactly what it must or must not do." 
 5.  "The challenged order fails to state the nature of contempt the trial court intended to 
impose.  We hold that under either scenario, criminal or civil, the contempt order fails." 
 6.  "The trial court did not follow the necessary procedural safeguards prerequisite to 
entering an order of indirect criminal contempt." 
 7.  "Here, the court did not enter an order to show cause and there was no affidavit or 
sworn testimony submitted to the court with Former Husband's motion for contempt." 
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 8.  "Additionally, if the contempt order is for civil contempt, it also fails for procedural 
reasons.  First, the order does not maintain a purge provision, i.e., a provision allowing Former 
Wife to get herself out of contempt." 
 9.  "Second, the court did not make any findings that Former Wife had the ability to 
comply with a court's November 15, 2011 order." 
 10.  "A court cannot base contempt upon noncompliance with something an order does 
not say, and we will not read implications into an order to justify contempt." 
 11.  "The court's November 15, 2011 order merely instructed that '[t]he Former Wife's 
current husband shall not be present anywhere that the Former Husband is.'  It is problematic 
enough that the court sought to hold Former Wife accountable for the behavior of another adult 
with his own free will, but even more so that the court failed to instruct Former Wife as to her 
obligations should her current husband refuse to listen to her." 
Wilcoxon v. Moller, 132 So.3d 281 (Fla. 4th DCA 2014) 
 
TRIAL COURT ERRED IN HOLDING FORMER WIFE IN CONTEMPT FOR 
FAILING TO COMPLY WITH COURT ORDER TO PAY MORTGAGES ON 
MARITAL HOME, AS CONTEMPT IS NOT A VALID METHOD TO ENFORCE 
EQUITABLE DISTRIBUTION. 
 
 The parties to this proceeding were divorced in 2010.  As part of the final judgment for 
dissolution of marriage, the court awarded the marital home to the Former Wife.  The marital 
home was encumbered by mortgages, which were secured by promissory notes.  The mortgages 
were made the Former Wife's responsibility, even though the Former Husband was the only 
party named on the notes.  Not long after the parties' divorce was finalized, the Former Husband 
moved for contempt and enforcement, claiming that the Former Wife had failed to notify the 
bank that she was the party responsible for the mortgage payments. 
 The trial court entered an order, which found that it could not hold the Former Wife in 
contempt regarding the mortgage payments, because the mortgage payments were not "support 
payments."  The trial court did, however, require the Former Wife to bring the mortgages 
current.  The Former Wife failed to do so and the bank instituted foreclosure proceedings.  The 
Former Husband then filed his second motion for contempt.   
 After a hearing on the Former Husband's second motion, the trial court found the Former 
Wife in contempt.  The court imposed a purge in the amount of $15,000 to be paid by a certain 
date.  The Former Wife appealed the order finding her in contempt.  The District Court agreed 
and reversed: 
 1.  "The law is well-settled that contempt does not lie to enforce a property settlement 
arising out of a dissolution of marriage." 
 2.  "Contrary to the Former Husband's contention, this is not a case where the trial court 
used its contempt powers to compel performance of an act."  
Byrne v. Byrne, 133 So.3d 1082 (Fla. 4th DCA 2014) 
 
CONTEMPT ADJUDICATION IMPROPER WHERE ORDER DID NOT CONTAIN 
EXPRESS FINDING THAT HUSBAND FAILED TO COMPLY WITH TEMPORARY 
RELIEF ORDER; FURTHER, CONTEMPT ORDER DID NOT CONTAIN ANY 
FINDINGS THAT HUSBAND HAD ABILITY TO COMPLY WITH SAID ORDER. 
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 During the parties' divorce proceedings, the trial court entered a temporary relief order, 
which mandated that the Husband pay the Wife spousal support.  Upon the Husband's failure to 
comply with the payment schedule in the order, the Wife filed a motion to hold the Husband in 
contempt.  The trial court held a hearing on the Wife's motion and determined that the Husband 
was in direct civil contempt of court due to his failure to abide by a valid court order.  The trial 
court's contempt order found that the Husband did not pay "a single dollar of alimony to the 
Wife."  The order further required the Husband to be incarcerated unless he paid the purge 
amount of $2500 within fifteen days of the order.  The Husband appealed.  The District Court 
agreed and reversed: 
 1.  "When a trial court finds that a civil contempt has occurred, it must enter a written 
order containing: 'a finding that a prior order of support was entered, that the alleged contemnor 
has failed to pay part or all of the support ordered, that the alleged contemnor had the present 
ability to pay support, and that the alleged contemnor willfully failed to comply with the prior 
court order.  The order shall contain a recital of the facts on which these findings are based.'" 
 2.  "If the court imposes incarceration as a sanction, the order must also contain 'a 
separate affirmative finding that the contemnor has the present ability to comply with the purge 
and the factual basis for that finding.'" 
 3.  "We hold that the written contempt order in this case does not comport with these 
requirements." 
 4.  "First, the contempt order does not contain an express finding that the Husband 
willfully failed to comply with the court's temporary relief order.  Second, the contempt order 
does not articulate the facts supporting the court's conclusion that the Husband had the ability to 
comply with the court's prior order.  Finally, the contempt order sanctions the Husband with 
incarceration but does not contain a separate, affirmative finding that he had the present ability to 
comply with the purge." 
 5.  "For these reasons, we reverse the contempt order and remand the case to the trial 
court for further proceedings."   
Napoli v. Napoli, 142 So.3d 953 (Fla. 4th DCA 2014) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN HOLDING FORMER WIFE IN 
CONTEMPT WHERE EVIDENCE ESTABLISHED THAT FORMER WIFE 
INTENTIONALLY INFLUENCED PARTIES' SONS' REFUSAL TO VISIT WITH 
FORMER HUSBAND, DID NOT BRING CHILDREN TO FORMER HUSBAND'S 
HOUSE AND PLANNED SOCIAL ACTIVITIES FOR CHILDREN DURING FORMER 
HUSBAND'S TIMESHARING. 
 
 The parties to this proceeding were granted a divorce in 2011.  In the parties' final 
judgment, the parties were to engage in shared parental responsibility with their three minor 
children.  A mere month after the entry of the final judgment, however, the Former Husband 
moved for contempt.  The Former Husband alleged that the Former Wife was consciously 
prohibiting the children from having a positive relationship with him.  In support thereof, the 
Former Husband claimed that the Former Wife had told the children details of the parties' 
divorce, disparaged the Former Husband in front of the children, and inhibited the Former 
Husband's timesharing with the children.  In the Former Husband's motion, he requested that the 
court provide for makeup timesharing, mandate that the Former Wife participate in counseling, 
and require the Former Wife to pay for the children's therapy. 
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 Before a hearing on the Former Husband's motion, the court provided a reunification 
therapist for the family as well as a psychologist to conduct a social investigation.  Additionally, 
along with motions filed by the parties, the middle child refused to see the Former Husband.  The 
Former Husband then filed a supplemental motion for contempt, alleging the Former Wife 
continued to violate the parties' parenting plan.   
 The trial court held a hearing on the motions for contempt.  Upon testimony by the 
parties and the psychologist, the court determined that the Former Wife was in contempt of the 
parties' final judgment.  Further, the trial court ordered the parties' middle child to participate in a 
wilderness program in the summer as well as ordered the Former Wife to participate in therapy.  
Moreover, the Former Wife was responsible for paying the psychologist's fees, one half of the 
reunification therapist's fees, and the Former Husband's attorney's fees.  The court, however, did 
not award the Former Husband financial compensation to atone for his lack of visitation with the 
children.  The Former Wife then appealed.  As to the order of contempt, the District Court 
affirmed: 
 1.  "We have examined the court's contempt order and conclude that it recites multiple 
instances where the Former Wife violated specific provisions of the parenting plan." 
 2.  "She actively participated in her two sons' refusal to stay at the Former Husband's 
home for his visitation, and for a period of several months she did not bring the children to the 
Former Husband's home for visitation, as required by the parenting plan.  In other specific 
instances, she scheduled social events for the children on the Former Husband's time-sharing 
evenings, again in violation of a specific provision of the parenting plan." 
 3.  "Although the court also found that the Former Wife violated the plan's aspirational 
goal to foster a good relationship with each parent, which itself may not have been precise 
enough to hold her in contempt, there was competent substantial evidence of specific violations 
of the parenting plan to support the finding of contempt." 
 4.  "The Former Wife also maintains that the trial court erred by holding her in contempt 
because it did not find that she had the ability to comply with the parenting plan.  She argues the 
children themselves refused to stay with their Father for visitation." 
 5.  "In order to find an individual in contempt, the trial court must find that the contemnor 
had the ability to comply with the previous court order…. The court, however, specifically found 
that she did have the ability to get the children to comply with visitation, because she did so upon 
occasion.  And there was evidence in the record to support the finding that her failure to comply 
with visitation was willful." 
 6.  "Thus, we conclude that there was competent substantial evidence to show that the 
Former Wife did have the ability to comply with the parenting order but affirmatively refused to 
do so." 
Ford v. Ford, 39 FLW D2463 (Fla. 4th DCA 2014) 
 

Fifth District 
 

 


